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PREFACE. 



Full of an importance both legal and commercial, the 
subject of Service out of the Jurisdiction has occupied, 
during the last five years, a remarkable amount of attention, 
not in the Divisional Courts only, but also in the Court of 
Appeal. It seems fitting, therefore, that it should now be 
treated as a separate subject. In its legal aspect it presents 
many problems of great difficulty, which are involved not 
only in the application of its various rules, but also in the 
fundamental principles on which it rests. The former I 
have endeavoured to work out in the text with a fulness 
sufficient for immediate reference in Judges' Chambers and 
in Court The latter I have dealt with in the Introductory 
Chapter. But here anything approaching completeness 
was impossible, for some of the fundamental principles are 
but shadowy in outline, and their application can only be 
hinted at in the vaguest manner. 

It is impossible to exaggerate the immense importance 
of the principles laid down by Lord Justice Cotton in the 
leading case of Russell v. Cambefort : but the appreciation 
of them is at present not wide, and their exact bearing on 
the problems of jurisdiction with which they deal must be 
said to be still on the knees of the great lawyers to whom 
the determination of such matters is confided. If, when 
these principles were enunciated, they had appeared but as 
an isolated expression of opinion, the discussion involved in 



i 



Vlll PREFACE. 

them, of the relation of the Courts to Parliament, might 
well have been shirked for the present. But the judgment 
appears, as it were, to gather to a head of conviction all 
the doubts which the learned Lord Justice seems to have 
felt for many years, and to which he never failed to 
give expression whenever the question was argued before 
him. Almost every branch of the subject is illuminated 
by the judgments of Lord Justice Cotton ; in almost every 
judgment he delivered there is a hint that something had 
gone wrong with the practice, that constitutional principles 
had not received sufficient attention. 

But if in its legal aspect the subject is important, so also 
is it in its commercial aspect The practice attempts to 
create the legal sanctions necessary to international com- 
merce : and whether it be the bookseller who supplies a 
book to a customer in Paris, or the merchant whose con^ 
tracts are for cargoes of grain from Russia, or for cottons 
to Japan, all alike are concerned in the effective working 
of the system. 

It seems absurd that it should still be necessary to 
inquire whether, in spite of the care with which the rules 
have been elaborated, and of the learning with which they 
have been expounded, the system has any practical result 
There is, however, one thing still needful to carry into 
effect the intention of the Legislature, not of this country 
alone, but of every other country, in sanctioning the pro- 
cedure — ^mutual recognition. Sooner or later this question 
must be regulated by conventions ; nor are the difficulties 
sufficiently great to warrant any longer delay. 

It is, perhaps, unnecessary to add that the subject is not 
confined to Service out of the Jurisdiction, but includes 
the equally important question of service within the 
jurisdiction when persons are abroad. The well-known 
title of Order XI. is, however, adopted for convenience, 
although 'the jurisdiction of the English Courts over 
persons abroad ' would more accurately denote the scope 
of the inquiry. 
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I have only ventured occasionally on criticism ; there 
are a few points, however, which still seem to require 
careful reconsideration. 

The subject overlaps in many places the kindred ques- 
tions of the execution of Foreign Judgments, and Ex- 
territoriality and Consular Jurisdiction. In order to avoid 
repetition I have inserted marginal references to my books 
on these subjects, thus : [V. J., p. 860,], and [Ex: p. 142]. 

I have received so much valuable assistance from my 
friend, Mr. F. A. Satow, of the Middle Temple, that the 
customary prefatory words of thanks are quite an insuffi- 
cient acknowledgment. 

F. T. P. 

2, Doctor Johnson's Buildings, 

Temple, 

NcvenUnr^ 189a. 
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SERVICE OUT OF THE JURISDICTION. 



INTRODUCTION. 



The Legal Maxims. 

The questions incidental to the practice known as ' Service out 
*■ of the Jurisdiction/ range through a great variety of subjects. 
Fundamental principles are involved in it which are of first 
importance. 

'The king's writ does not run beyond the sea' is a Common Thtmaxiou. 
Law maxim with which all are familiar. ^ Actor sequitur forum 
*r€i' is a principle embedded in all legal systems which are based 
on the Civil Law. It is indeed recogni2ed as fundamental in 
the administration of other systems which have long since lost 
touch with that law. 

The maxim of the Common Law expresses the constitutional Consdtn- 
principle that the Sovereign's authority, and therefore the jurisdic- principle 
tion of the Sovereign's Coiuts, is territorial. Persons who are out ^e Common 
of the realm of England are out of the sphere of the Sovereign's ^ «»**"»• 
authority, in so far as it is exercised by his Courts of Law. 

The maxim therefore is a direct negation of the principle 
on which the practice of Service out of the Jurisdiction rests. 
But the practice has the direct authority of the Legislature ; it The practice 
expressly permits the king's writ to run beyond the sea in certain follow the 
cases : it expressly enlarges the scope of the jurisdiction of the 
Sovereign's Courts. Further, it expressly allows the plaintiff in 
certain cases to sue in his forum instead of the defendant's : and 
thus the practice also runs counter to the principle which the Civil 
Law is supposed to lay down as fundamental to the administration 
of justice, that the forum of the defendant should in all cases 
prevail 

The old policy of the law conformed to this principle ; it hedged Policy of the 

... ,.- ... , 1*^ favoured 

in a defendant, whether m a cnmmal or a avil action, with its defeodant»« 
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protection* It assumed the one to be innocent until proved to 
be guilty; the other to be 'never indebted' or *not guilty' in 
the civil sense, until the plaintiff's case was proved. And in the 
rules of venue^ and of personal service, the law carried out its 
policy logically : in civil cases, indeed, with extreme strictness 
In criminal cases the accused was to be tried in t;he place where 
the crime was committed : in civil cases the plaintiff was required 
first to find the defendant to effect service of the writ upon him, 
and then to prove his case before a tribunal which was in some 
respects analogous to the Roman forum rei. But when the 
defendant was abroad, and the service of the writ was impossiUe, 
Thtt/orum octoT sequituT foTum rei was adopted as a statement of the law 
asaprmcipie applicable to the case : and not as a statement of the law merely, 
an^caSs?;"* but as a principle of abstract justice, which had the authority of 
the Roman Law, and which the Courts would act upon whenever 
the occasion arose, and would appeal to as a guide in interpreting 
Statutes whose scope of application was somewhat doubtful* 
and becomes But then foTum Tci became the forum of the place, not of the 
d^nd^t's defendant's nationality, nor of his domicil, nor of his residence, 
JSlSice. but of his actual presence. Whether strict justice was satisfied 
by this rule, even when the rules of construction -^the kx lod 
contractus or the lex loci solutionis — ^were appealed to to determine 
the nature and extent of the obligation : whether the rule did not 
lend itself to the easy evasion of just debts: whether it quite 
consisted with the principle of the Common Law, which required 
a debtor to seek out his creditor before payment of his debt 
could be made, are questions not without interest to students of 
jurisprudence. It is certain that now, in many cases, the rules 
of service out of the jurisdiction, preferring the forum nctoris to 
the forum rei, are based on a direct attempt to make practice 
follow the rules governing liability — this very question, indeed, 

* ' It is impossible to read that provision without seeing that this legislation 
'proceeds upon the footing that the presence of the putative father in England 
*■ is necessary for the jurisdiction to attach ; and I must say, both with respect 
' to the decision in A*, v. Lightfooi^ and with respect to that legislation, that /?. v. LigtU" 

r^- ^ T • they proceeded upon general principles : because the general principle of law -^'-^ ^ 

Earl of S«l- '^ ^^^ sequttur foTum ret ; not only must there be a cause of action of which 

borne, C in «the tribunal can take cognizance, but there must be a defendant subject to the Thamjison, 

^rJunZwH, 'jurisdiction of that tribunal; and a person resident abroad ... is primA loApprCa: 

*'facU not subject to the process of a foreign Court — he must be found within * ^ ^ 
Head note to 'the jurisdiction to be bound by it.* — * When a foreigner is actually out of Scot- ^- * "^'-iv* 
NorSt * land, having at the same time no property in that country, a Scotch creditor say, 

W^ttmRy: « must proceed against him in the foreign jurisdiction, according to the universal |j^l*«- qq 
gay. * maxim, actor siquttur forum rei 
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of the debtor having to seek out his creditor, entering into one 
of them. 

But it is exceedingly doubtful whether the Roman law warrants 
any part of the scheme of principles sketched above. 

Story indeed doubts whether the object of the rule actor seguifur Modem ^ 
forum ret in Roman law * were to shew more favour to the party SSS^un 

* defendant than to the plamtiS Its sole object was that the ^1^^ in 

* adjudication might be made where it could be enforced.' When ?cSSiSof 
the fonun was rei sita this object was achieved : the adjudication ^^'•saa.l 
in the suit in rem could be at once enforced But how was it to 

be achieved when the suit was in personam^ and the forum was 
the personal forum of the defendant, and not that of the subject- 
matter of the action ? The answer to this question involves an 
inquiry into the real meaning of the maxim actor sequitur forum Meaning of 
r«, A Roman citizen could be sued either in ^t forum originis '^** ^ ' 
or in the forum domicilii: the jurisdiction of the Courts was 
founded only on origo^ birth, which created citizenship: or on dami- 
cUiumy continued residence. ' In principle, the plaintiff had his [Westiake, 

* choice whether to sue in the forum originis or the forum domi- tioniuTaw/ 

* cilii of the defendant, but it is likely that by some express pro- as, 904! ^^ 

* vision, now lost, he was precluded from choosing the former • cSSiS of 

* except when the defendant was to be found in the territory to ^ISie^^ 

* which he belonged by origo. Even however if this was not so, ^' "^'^ 

* the plaintiff must generally have preferred the forum domicilii^ 

* for his own convenience • . • because the defendant was more 
' easily and conveniently reached in the place of his domicile.' 
And, to carry on Story's train of thought, not only could he be 
more easily and conveniently reached, but the adjudication was 
clearly to be more easily enforced at the place of the defendant's 
domicilium^ because there also would be the bulk of his property. 

The maxim then had a definite intention and a definite mean* object of 
ing : for the very practical purpose of enabling the decrees of the JJaintSr' * 



sue 



Court to be enforced it attached the Roman citizen to a definite JJ^f***^^'" 
Court : he belonged to the jurisdiction of that Court : • it could 
summon him before it, and it could enforce its decrees. 

* '* At the foundation of this subject li€s the general rule, that every lawsuit 
is to be brought in the forum of the defendant, not of the plaintiff. If it bt 
asked, then, where the defendant has his r^;ular forum, the Roman law 
determines it thus : In every town, whose magistrate he is bound to obey, 
because he belongs to it. But the individual belongs to a town as weU by Foram was 
origo as by domiciUy and thus that principle is transformed into the practicid the Roman 
rule : A person may be cited as defendant in every town in which he has citizen as » 
citizenship by origo^ and also in every town in which he has a domicile. This bmScn. 
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Actor sequitur forum ret was thus in its essence a territorial 
maxim; and, adopting Story's view of the matter, it did not 
attempt to lay down any principle of abstract justice in favour of 
ih^ forum ret, and hostile to ih^ forum adoris. 

In this sense however we may probably expand somewhat the 

meaning of the terms : the jurisdiction of the Courts was founded 

on origOj Roman citizenship : or on domicilium, continued residence 

under Roman protection. 

Effect on One point is not clear in the Roman practice : whether service 

ofnec^s^ at the domicilium was sufficient, or whetiier personal service was 

mvm. essential. On this depends the question whether the Roman 

Courts lost their jurisdiction by the absence of the defendant 

from Roman territory. 

The maxim But this is Certain that in the case of foreigners abroad the 

piica^^ Roman Courts were without jurisdiction : actor sequitur forum ret 

abroSdr* &s a maxim of Roman jurisprudence had no application to the 

TOt^Tsu^ case : if it could be applied at all, it was merely as a statement 

of fact that, as the law did not give the plaintiff any means of 

suing, he was bound, if he wanted redress, to go to the defendant's 

If applied forum. But directly it is used as other than a territorial maxim, 

toriSiy*'"' the word forum loses its significance : it becomes merely an ex- 

-^^ ^ pression to signify the Courts of the country where the defendant 

'S^^^ is to be found.* 

piesenoe. -^^^ could the scnse of it, as a maxim of law, be stretched so 
as to apply to creditors whose debtors were abroad. It laid a 
duty on creditors to sue at the defendant's forum if they sued at 
all ; but it also gave them a right to sue there, and, as we have 
seen, it laid a correlative duty on the alleged debtor to be sued 
there. The law therefore gave a right, and imposed a duty 
which it could enforce. If the debtor were abroad it could 
neither impose the duty nor give the right 

rule is enunciated precisely in these terms, and also referred to the higher 
principle above assigned, in the following passage of Gaius [L., 29 lu/ mun : 
(50> i)] : ' Incola et hie magistratibus parere debet, apud quos incola est, et 
' illis apud quos civis erit ; nee tantum municipal! jurisdiction! in utroque 
'municipio subjectus est, verum etiam omnibus publicis muneribus fungi debet.' 
In this important passage it is recognized that the forum is in precisely the 
same position as the municipal burdens.' [Savigny, 'Conflict of Laws,* by 
Guthrie ; p. 112.] 

* The \Arnx forum actoris is used in the text for convenience ; but the word 
/drum here has obviously not the technical significance which it had in Roman 
law. It is used to indicate the Courts of the plaintiffs country, just as, in 
the modem adaptation of the maxim, forum ret is used to indicate the Courts 
•f the country where the defendant is at the time he is served with the writ. 
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As a territorial maxim in English law the principle, somewhat Extent to 

° r r » which «c/l<>r 

modified, does form part of our domestic legislation. Where the muthtris 
question of jurisdiction arises territorially, tliat is, as between local 
Courts, such as the County Courts, one of the competent jurisdic- 
tions in all cases is the forum ret; in this instance declared to be 
the Court within the jurisdiction of which the defendant dwells. 

But when the maxim is referred to, as the systems based on its appUca^ 
the Civil Law insist, and as our own law practically admits, as a toriai and" 
rule of absolute right which the L^slatures of all countries are t«TitoriaL 
bound to act upon: which is infringed by any rule proceeding 
on the contrary principle, we are disposed to look for a larger 
warrant of authority than has as yet been vouchsafed by the 
exponents of those sjrstems. 

The authority seems to be either opposed to this view, or to 
be absolutely silent on the question. 

But it was obvious that sooner or later the question would have 
to be dealt with : as commerce increased, not only would troubles 
arise as to suing absent Roman citizens, but also as to the settle- 
ment of disputes with foreign merchants. 

In the later developments of the Civil Law, the Roman- Arrest of 

, property to 

Dutch Law for example, the manifest injustice to plaintiffs that round juris. 

, diction* 

they should be without other remedy than that of pursuing the 
defendant in his own country, and the consequent hindrance to 
commercial intercourse with foreign merchants, led to the creation 
of the somewhat violent remedy, the arrestum jurisdicHonis Vfo^ii-Y'' 

»2.DetM/ut 

fundandcR causa. vocandi,] 

This process goes at once to the opposite extreme. It bases 
the jurisdiction of the Court to entertain an action on the fact 
that the defendant has property in the country, not because it 
is in any way connected with the cause of action, but because 
it is seizable merely. And it is somewhat singular to find 
those who enforce this very crude remedy still insisting, when 
criticising the procedures of other countries, on the virtues of 
a maxim which has strictly no application to the subject The 
principles of the modem practice of service out of the jurisdiction 
will be found to agree with, rather than to be opposed to, acfor ^- ». viii., 
sequitur forum ret. It appears to be an attempt to apply the ^* ***** 
principles of Roman Law to the case of the absent defendant 
which the law left untouched. 'Arrestment,' however, adds 
another to the many difficulties and hardships with which the law 
has to grapple, and which legislation and international agreement 
must ultimately be looked to to set straight. < 
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n. 

The Legalized Exceptions to the Maxims, 

Cramped thus by maxims, by the tangible limits to sovereignty 
on the one side, on the other by the intangible idea which had 
grown up that the debtor and not the creditor was the person 
whom justice should protect, the law endeavoured to find a 
practical remedy for a very practical difficulty. 
Commercial The couditions had changed : the very rapid growth of inter- 
required uuu national commerce imposed the necessity of devising some means 
^^^^ for settling the disputes incidental to such commerce more 
should sue in equitable than one which merely referred the plaintiff to the defen- 
CourT" dant's forum : less rough and ready than one which in all cases 
arrested property first, and adjudicated on the claim afterwards* 
It seemed equitable that in some cases the plaintiff should be 
allowed to sue in his own forum, and in order that this might be 
done, some relaxation of the fundamental principles of sovereignty 
was determined upon. But here the one great difficulty of the 
subject arises. It is equitable that the plaintiff should sue in 
But each his owu Courts in certain cases : but in settling what those cases 
determined are, each State has expressed its own notions of the equities 
(Sr'^iud?*** of the case. Thus there has sprung up so wide a diveigence 
in the practice of different States, that the almost inevitable 
result has been that every country refuses to recognize the justice 
of allowing service out of the jurisdiction in the cases adopted 
by any other country. 
withKsttit In England, far into the present century, the geographical 
no^rec^i- limitations of territory were recognized as setting the limits to 
ji^"ioe of'the the exercise of sovereign authority, even at a time when men 
systems. talked of allegiance to the Sovereign as an active principle of 
duty, wherever the subject might be. 

But before the Legislature moved, the Common Law Courts 

had twisted the antique system of outlawry to meet the emergency 

of defendants being beyond the sea. 

Outlawry In a civil suit outlawry was the punishment inflicted on a party 

mlerrhe*" to a suit, the putting him out of the protection of the law, for his 

thc^^*1n° contempt in wilfully avoiding the execution of the process of the 

Common King's Court But if at the time the exigent ^^z^ awarded he were 

abroad, although purposely to avoid the suit or his creditors, he 



LEGALIZED EXCEPTIONS TO THE MAXIMS. xliil 

could not be regularly outlawed, because he could not take g^^-. p- 
cognizance of the process and proclamation against him, their 
publication not being possible beyond the dominions. Now 
although an outlawry in such a case was erroneous, and might 
have been reversed as of right on a writ of error, technically it 
would not have been an irregular outlawry so as to entitle the 
defendant as of right to have it reversed on motion for irregularity. 
And in this way the outlawry would in general have the effect of 
attaining the purpose for which it was obtained; for, in con- 
sequence of the delay and expense occasioned to the defendant 
by a reversal on writ of error, it was not usual to get a reversal by 
that course. 

Later, the procedure established under the statute 2 Will: IV. awui:iv. 
c. 39, allowed appearance to be enforced by writ of distringas in ^ *' '' 
case a defendant could not be served with a writ of summons. 
But if the defendant could not be served because he was out of 
the jurisdiction, the distringas to compel appearance was held to 
be inapplicable ; a distringas to proceed to outlawry alone was 
permitted. 

It is curious that while the practice recognized the powerless- 
ness of the sovereign authority, the general theory of the pre- 
rogative was still stated in much broader terms. The learned 
Sir John Com)ms includes within his definition the power to \.Comyn^ 
recall a subject, who is out of the kingdom, by command under r(^u^ (d. 
the Great or Privy Seal, with penalty of forfeiture of goods or ^^^' 
lands. 

The Court of Chancery had grappled with the difficulty in chancery 
another way : it allowed its writ of subpoena to be served out of s^MiSput 
the jurisdiction for what it might be worth. Lord Justice Turner Slction foi*' 
Drummond thus explained the old practice in Drummond v. Drummond : JUJrth!' ^^ 
^Drummand, * That subpoenas could be and were served out of the jurisdiction 
atp^J.^' * of the Court, and that if the party served appeared to the suit in 
* consequence of the service, the service was effectual, and the 
'suit could proceed against the party, but that if the party 
*• served did not appear upon the subpoena, the service could not 
' be made effectual, and the suit could not be proceeded in against 
' the party served.' Failure to appear to the writ of subpoena was But when 
in ordinary cases punishable by attachment ; but the fact that the came to"^ 
Court had no jurisdiction to issue its writ to a person abroad was atuchment 
Baurkty. rccognizcd in a series of cases beginning with Bourke v. Z^v^ Ip'pSarance 
3 Dick: 587.' Macdonald^ in which Lord Thurlow, C, held that an attachment — SSJguiar. 
the defendant having subsequently come within the jurisdiction — 
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was irregular in such a case, 'although Sir Thomas Sewell, M.R« 

* and most of the practitioners were clear as to the regularity.' 

The first attempts to settle the question by statute dealt, very 
naturally, with parts of the United Kingdom, in respect of which 
the mutual rules of jurisdiction were as stringent as they were for 
foreign countries. In 1832, an Act was passed to remedy the 
'great inconvenience and delays of justice arising from the defect 
*of Jurisdiction in Courts of Equity to effectuate the. service of 
' their process in such parts of the United Kingdom of Great 
' Britain and Ireland as are not within the jurisdiction of the said 
'respective Courts.* The Courts of Chancery and Exchequer in 
England and Ireland were empowered to direct process to be 
served in other parts of the United Kingdom and in the Isle of 
Man, in suits concerning lands, tenements, or hereditaments 
situate in England and Wales, and in Ireland respectively. In 
1834, thb Act was extended to suits 'concerning any charge, 
' lien, judgment, or incumbrance ' on such lands, tenements, or 
hereditaments, or ' concerning any money vested in any Govem- 
'ment or other Public Stock, or public shares in any public 
' companies or concerns, or concerning the dividends, or produce 
' thereof:' 

The General Orders of the Court of Chancery of May, 1845, 
suddenly effected, for that Court at least, a complete alteration of 
the practice. Service of the writ of subpoena out of the jurisdic- 
tion was allowed ' in any suit' And the Consolidated Orders of 
i860 perpetuated the rule. 

After much debate the Courts determined that the authority for 
this wide extension of the jurisdiction, which had been made by 
the Rule Committee of that day, was to be found in the statutes 
passed in the early years of the Queen for improving the practice 
in Chancery : power had been given to the Committee to make 
rules, a veto had been vested in Parliament, and this veto had 
not been exercised. Lord Westbury considered that the rule was 
confined to the cases mentioned in the above-mentioned statutes 
of William IV., but his opinion was ultimately overruled. 

This Chancery practice continued down to the Rules made 
under the Judicature Act in 1875. 

In Common Law however the system of outlawry prevailed 
till the Common Law Procedure Act of 1852, when the Legis- 
lature again took the matter in hand. For the Common Law 
Courts entirely new principles were established. ' Absent 

• defendants ' were dealt with generally ; and, whether they were 
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subjects or foreigners, in the colonies or in foreign countries, the ^g^ 
Court had power to allow actions to be brought against them allowed in 

ocrt&in 

when the cause of action arose within the jurisdiction, or when cases. 
there had been a breach of a contract made within the jurisdiction. 
Thus the jurisdiction of the Courts was enlarged, and the maxim 
that the Queen's writ did not run beyond the sea was modified to 
this extent : the Courts had power to order it to run throughout the 
£mpire, and as against British subjects throughout the world. 

The Code Napoleon had long before established quite a Principles 
different principle : the protection of the national was the thing 00*^* ^ 
aimed at; xYiQ/arum actoris was declared to have jurisdiction in *^ 
all cases in which a Frenchman was concerned. 

The opinion of jurists has long since pronounced unhesitatingly 
against this principle, and in favour of the assumed jurisdiction 
following the nationality, so to speak, of the cause of action, and 
not that of the parties. 

The administration of the rule laid down by the Common Law Difficulties 
Procedure Act was however hindered by the great difficulty which preting pro- 
the Courts found in properly interpreting the term 'cause ofCL. p.Act. 
action.' A curious and somewhat unscientific conflict, which is 
historical to those who study the science of legal procedure, arose 
as to whether, in an action on a contract, the contract or the 
breach was the cause of action ; whether the ' cause of action ' 
was synonymous with the ' cause of the action.' It is unnecessary 
now to follow the arguments used by the Courts of Queen's Bench 
and Common Pleas : the conflict showed the necessity for more 
explicit definitions \ and these were introduced both for Chancery 
and Common Law, in the Order XL of the Rules of the Judicature 
Acts of 1875. Further modifications and definitions were intro- 
duced in the Order XL of the Rules of 1883. 

Such in very brief outline is the history of the rise of this 
jurisdiction : the details of it will be more fully worked out 
hereafter. 

IIL 

The Practical Results of the Procedure of Service of the 

furisdiction. 

A VERY important question however arises : What is the practical 
importance of the procedure ? what was the Legislature aiming at 
when it introduced this fundamental reform ? 
With regard to the net result within the jurisdiction, the 
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facts of the case. They held that the unanimity which the minority 
of the Court thought to be existent, was in fact non-existent 
'Writers on international law/ said Cockbum, C.J., ' cannot « Ex: d. at 
'make the law. To be binding, the law must have received ^"^^ 
'the assent of the nations who are to be bound by it This 
'consent may be express, as by treaty or the acknowledged 
'concurrence of governments, or may be implied from established 
' usage.' 
applied to ^^^ application of thb argument to the question of Service out 
Sf*rSSi^ of the Jurisdiction is as follows : — In any given State exceptions 
jiSgm^S* ^^® ^^^ introduced to the rule that the jurisdiction of Courts of 
Law is limited absolutely to persons who are within the territorial 
area ruled over by the Sovereign in whose name they adminster 
law. These exceptions do, in fact, conflict with general prin- 
ciples of law ; and if they were adopted by this State alone, no 
recognition should be afforded to them by the Courts of another 
State. 

But in point of fact the introduction of these exceptions is now 
universal in the Codes of Procedure of all nations. The principle 
of assuming jurisdiction over absent defendants in certain cases is 
part of the universal practice of nations, and should now be recog- 
nized as a principle of the law of nations. And the initial process 
in the action being thus in conformity with the practice of other 
nations, the judgment given in the action should be recognized, 
and, when sued on in another country — ^no other question stand- 
ing in the way — should be enforced : and this whether ' obligation > 
or. J., p. 4.] or ' comity ' be considered as the basis of such recognition and 

enforcement 
The two This broad reciprocal recognition of the abstract principle, of 

ciprocai the JUS for the juSf leaving the concrete application of it to the 
recogniuon. ^^^^^ ^f ^ffgr^t Legislatures, is fascinating ; but the knowledge 
that the wisdom in some cases has stretched the principle too 
far, makes its acceptance by Courts of Law impossible. There is 
however a nairower reciprocity — a, reciprocal recognition of the 
lex for the Ux — ^which is both practical and possible. Where the 
action in which service out of the jurisdiction has been allowed 
by the foreign Court under its law, is one in which the English 
Court would also have allowed a writ to be served out of the 
jurisdiction, then, on the broad grounds already stated, the foreign 
service should be recognized and the judgment enforced* The 
distinction between these two forms of reciprocity was discussed 
in a judgment of the Gennan Reichsgtricht which interpreted the 
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meaning of that word as used in the German Code with reference ^'^<*'^* 
to the execution of foreign judgments. 

Neither of these propositions are novel theories. Mr. Justice 

H^SSwi. Blackburn acted on the broad principle at Nisi Prius, in Schibsby 

a«^?59. V. Westenholz; and though he afterwards abandoned it in the 

Divisional Court, his language bears witness to the possible 

soundness of the narrower principle. 

At the present moment however it is impossible to state the in En^Umd 
law of England in any other way than this : The recognition of iSiSf to° 
the validity of foreign service out of the jurisdiction is limited to S^nTdS^ 
cases where the defendant is a subject of the foreign State. It is lubjSrt of 
probable also that, in most foreign countries, the Courts will JJScre jSdJ- 
accord the same recognition to the English procedure in the "*"' ****"• 
case of an English subject. 



The principle of recognition is however not extended by the in some 
Dglish Courts to foreign process out of the jurisdiction when it where de^ 
is put in force against the subject of a third Power. Thus the ^Sbjea of a 



defendants in Schibsby v. Westenhoiz were Danes resident in **""* ^'^^ 
London, who were sued by a Dane resident in France. This 
rule, however, is not rigorously adhered to on the Continent 

The recognition of the validity of the procedure implies also 
the recognition and enforcement of the judgment given in the 
action ; and vice versa, 

A very curious divergence between this rule of recognition in RecocnUion 
the case of service on subjects, and the principle on which the Se^nSS'^n** 
corresponding rule of practice is based, must here be noticed. Silt EngluL 
The recognition of the judgment is accorded because the defen- SS to^on 
dant is bound, by reason of his allegiance, to obey the writ of *'^*«**^*- 
summons which has been served upon him. But the principle of 
allegiance comes incidentally only into the English practice. 
The broad rule which founds the jurisdiction of the Courts in all 
actions, when * any relief* is sought, iis not extended to subjects, 
but to people * domiciled' — ^which mayor may not include British 
subjects — and to people * usually resident,' which must in many 
cases include foreigners as well as subjects. And there is this further 
divergence between the English practice and the principle of alle- 
giance : the Colonial subjects of the Crown are treated in all Colonial 
respects as foreigners with reference to the assumption of jurisdic- tJiStSh»s 
tion : the fact that they owe allegiance to the Crown being only ^°™»8»«"' 
recognized by the writ being served on them instead of the 
^ notice of writ' And precisely the same difficulties arise as to 
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the recognition of the Colonial practice as in the case of the 
practice of foreign countries. 

In due course probably the question will be put upon a more 
satisfactory basis : so far as it concerns foreign countries, by 
treaty ; so far as it concerns the Colonies, by legislation of a 
reciprocal nature. The via media which such international and 
inter-colonial arrangements would adopt, would be to indicate 
the limits within which the discretion of the several parties thereto 
should be exercised in defining the cases in which service should 
be issued out of the jurisdiction, so that judgments proceeding 
on such service might come within the principle of mutual 
recognition. 
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IV. 

Questions of Jurisdiction involved in the Procedure, 

The system is then far from complete at the present time. It 
deals with persons abroad, but it lacks the great essential — ^recog- 
nition by the Courts of foreign countries in many cases where 
€uch recognition is the only means of making the service effect 
its end. But even with this imperfection, the abundant use which 
is made of the procedure testifies to the importance with which 
it is regarded : and the extreme care with which the Courts in 
England interpret the rules bears witness to a desire to make it, 
so far as may be, a real and efifective instrument for the protection 
of commerce. 

We must now turn to certain fundamental principles involved 
in the subject. 

The point of greatest importance is the dependence of the 
jurisdiction of the Courts over absent defendants on the exercise 
of jurisdiction involved in the service of writs out of the jurisdic- 
tion. The issue and service of a writ constitutes an act of juris- 
diction, it is the summons of the Sovereign to appear in his 
Courts : and this lays the foundation for the subsequent exercise 
of jurisdiction involved in the trial and the judgment of the Court. 
It is to the act of jurisdiction involved in the initial procedure to 
which attention is invariably directed when the subject is dis- 
cussed. We shall revert to this question presently. But there 
is another important point to be considered in the first place. 
Is this preliminary procedure absolutely essential? Could the 
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Courts, in a case not provided for by statute, avoid the difficulty 

by allowing proceedings to be commenced by an act which did 

not itself amount to an act of jurisdiction? Although it is true iSSbJpre- 

to say that service out of the jurisdiction is not allowed in cases iin>»naryp.o- 

' ' ^ ^ ^ cedure mdis* 

where the Legislature has not sanctioned it is that also the limit pensabie to 

" ^ subse(]uent 

to the exercise of jurisdiction by the Courts over absent defen- exercUe of 

-^-.,. , t ' 1 /v • junsdiction. 

dants ? In ordinary cases, the answer must be m the affirmative. 
' Out of the jurisdiction ' means, out of the territorial jurisdiction ; 
but it is equivalent also to beyond the jurisdiction, or power and 
authority, of the Courts. The permission to serve the writ is also The pcmis- 

^, . . ^ • • • J- X- rr»i_ • • • siontoCourt 

the permission to exercise jurisdiction. The permission given to serve the 
by the Legislature may also be to serve a writ within the juris- mission^o' 
diction on a representative of the absent defendant; this, in like JurUdrction. 
manner, carries with it the permission to exercise jurisdiction 
against him. But in both cases the exercise of jurisdiction 
depends entirely and absolutely on the permission to serve the 
writ. 

The question has been raised, and in one case (that of an inter- c/> p- iv. 
pleader summons) it has been decided in the affirmative, whether 
the Courts can proceed by merely giving a notice, or intimation, 
to the person abroad of the fact that proceedings have been begun 
in which he is personally interested, and informing him that he 
can take part in these proceedings if he chooses. The case in 
question will be discussed hereafter, but the theoretical view 
cannot be too strongly insisted on — that the Courts have no 
power to make an order affecting people abroad in any other Couns can- 
cases than those in which service out of the jurisdiction on the onie?affect- 
defendant, or service within the jurisdiction on his representative, kb^o^d^with- 
is permitted : and this quite apart from the question that pro- °**' ^'^**^- 
ceedings ought to be begun in the English Courts by personal 
service of the requisite initial document, or by such other service 
as the Court is expressly empowered to direct. 

For the making an order, or allowing proceedings to be com- 
menced which may result in the making of an order, against a 
person, is an exercise of jurisdiction against him : and it is none 
the less an exercise of jurisdiction because the person is out of the 
country : and it is still an exercise of jurisdiction although it is 
not begun by service of legal process beyond the limits of that 
country. There can be no doubt, for instance, that Scotch arrest- 
ment involves an act of jurisdiction, although the edictal citation 
with which it commences is not necessarily served on the defen- 
dant * furth of Scotland.' 
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Service out Thls is the general principle governing what is popularly called 

jurisdiction jurisdiction over the person ; the questions involved in service 

jumdi^^. out of the jurisdiction are purely questions of jurisdiction over 

the person : they present themselves simply in the form — is the 

defendant personally within the territorial area of the kingdom ? 

If he is not, does the case faU within those in which personal 

service out of the jurisdiction is permitted ? But it is sometimes 

said that there is also a jurisdiction over the thing, the subject- 

Inquiry as matter of the action. And the question then raised is, If there 

to existence • « • • . • * i« ^* .« .1 • < .1 

ofajurisdic-is such a pnnciple as jurisdiction over the thing, and there are 
subji^'t^ ^ parties abroad who are interested in the thing, can the Court by 
^ion!! ^ ^ reason of its jurisdiction over it issue, of its own authority, a notice 
to these parties ? A review of the cases does not seem to warrant 
the formulation of any principle in the affirmative sense. But in 
the case of re Kin^s Trade-mark a principle has been laid rt ^^** 
down which requires the most careful consideration. It was ^^rk, 
thus explained by Lord Justice Bowen : ' If service of process 580. ' 
*of this Court is necessaiy for the jurisdiction of the Court, 

* the Court cannot, except so far as it is authorized by statute, 
' order service abroad. The effect of a statute giving the Court 
^ that power does not affect^ of course, the laws of other coun- 
' tries or the questions of international law which may be raised ; 
' but so far as the Courts of this country are concerned, the 
^statutes of the realm are supreme; and if a statute says that 
'the Court shall have jurisdiction over a foreigner, if service 
^ is effected in a particular way abroad, then the Courts of this 
' country will give effect to that statute, . . . ' but in a certain 
class of cases 'if the Court at home has jurisdiction over the 
' person or the thing, then the question whether sufficient notice 

* has been given to anybody who is interested in the way in which 
Where it < the CouTt exerciscs that jurisdiction, is a matter of municipal 

exists the ..i, % •«« 

Courunifiy 'procedure — ^municipal procedure to be regulated by statute, or 

m^dute ^ ' by rules of Court where the Court is empowered to make rules ; 

jiut^inthe ' but if there be no statute and no rules of Court, a procedure 

fegitbSdon. ' which is to be judged of by the light of natural justice. In the 

'last-mentioned case the question of the validity of the notice is a 

' question of procedure. It is not a question of jurisdictioa' The 

register of trade-marks for the United Kingdom is a case where 

E,g. register the Court has jurisdiction over the subject-matter : and where 

m^.*" entries are to be expunged from the register, ' there are only very 

' vague indications as to the necessity for service of anything ; and 

' with regard to the register it cannot be said that notice to the per- 
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son who is interested in the entry is essential to found the jurisdic- 
tion of the Court, so that if such a person disappear into an Irish 
glen or a Scotch mountain, leaving nothing behind him except 
the memory of himself, the hands of the Court are for ever tied. 
I arrive, therefore,' continued the learned Lord Justice, ' without 
the slightest hesitation, at the view that this is an instance of the 
class of cases where the Court has jurisdiction over the person, 
over the thing, over the subject-matter; and though I agree that 
notice to the person interested is of the essence of the proceedr 
ing, it does not give the jurisdiction. It is a matter that must 
be regulated by municipal procedure. If the Legislature chooses 
it may say that such a notice shall be in this way or that way, or 
it may dispense with notice altogether, or it may provide that 
notice by advertisement in the newspapers shall be sufficient 
The notice is to be dealt with by municipal law, and if the Nodce 

. necessary. 

municipal law has made no such regulation the Courts will deal 
with it, in the absence of any provisions in the statute, by the 
light of natural jusdce. Appl3dng that light, nobody can doubt 
that it is of the essence of the proceedings that the person who 
is interested in the entry in the register should have the fullest 
opportunity of being heard, and, if he wishes to be heard, he 
should be heard before the Court He must therefore have full 
notice. ... It must be full and sufficient to protect his rights 
in every respect ; and nobody need fear that, if the sufficiency of 
the notice was brought before an English Court, the Court would 
not insist on the notice being as ample and as wide as the 
protection of individual rights and individual property could 
demand.' 

In this judgment principles which hitherto have been very much 
in the air have first taken concrete form. The learned Lord 
Justice refers in the early part of the judgment to jurisdiction 
over the person or thing ' ; afterwards however the expression 
invariably used was, jurisdiction ' over the person, over the thing, 
over the subject-matter.' 

The first inquiry therefore which we have to make is, What jurisdiction 
illustrations can we find of the existence of such a jurisdiction tMng.'^ ^ 
over the thing ' as justifies the Court in making an order with 
regard to it affecting the rights of persons interested in the thing, 
and regulating the service of process on such persons by its own 
inherent power. If there is such an inherent jurisdiction, then 
the fact that these persons are abroad is immaterial, and the 
general principle that there must be statutory authority to serve 
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Statutes notice abroad has no application to the case. There are many 
with service instanccs of statutes providing that actual service on interested 

on persons *^ ° 

abroad who persons abroad may be dispensed with, or that substituted service 
interested may bc effected, where the order of the Court would not involve 

indirectly in . ,..,.. . , _, 

the subject- an exercise of personal jurisdiction against these persons. These 

suit. statutes deal with cases where the person abroad is actually, 

though not directly or personally, interested in the subject-matter 

of the proceedings, itself within the jurisdiction ; and when the 

persons directly interested, cestuis que trustent and the like, are 

within the jurisdiction, and it is expedient to make an order on 

their behalf. The proceedings are allowed to be begun as if the 

person abroad were non-existent There are to be found cases 

in which the Courts have acted on this principle without the 

\ authority of statute ; but there are many also in which they have 

refused so to act. 

Court cannot But there is no example of the Courts making an order re- 
act m respect , '^ ^ 

of its juris- specting the thing over which it has jurisdiction, and affecting 
the thing adversely the rights of persons interested without service of 
sonai order proccss : or, if they are abroad, without finding statutory authority 
except by for Serving them abroad Directly the rights of persons are 
affected adversely there is an exercise of jurisdiction over, or 
against, the person. Even the Admiralty action in rem^ which is 
jurisdiction over the thing in its simplest form, resolves itself into 
c/? p. 156. an exercise of jurisdiction against the owners. And this principle 
is fully recognized by the law dealing with the subject Jurisdic- 
tion over the thing per se, because the thing or subject-matter of 
the suit is within the territorial jurisdiction, is unknown, if it 
involves an order adverse to a person interested who is abroad. 
It is always coupled with jurisdiction over the person, service of 
process on the person interested being provided for. It is true 
that this personal jurisdiction is exercised on account of the 
jurisdiction already existing over the thing : but nevertheless the 
thing cannot be affected in any way without the exercise of this 
personal jurisdiction. 
Jurisdiction In the case of land it is one of the rules common to all systems, 
does not that service out of the jurisdiction is sanctioned when the subject- 
land; matter of the suit is land situate within the jurisdiction. The 

rigorous interpretation which has been put upon the English rule, 

or person— 

aity within and the exclusion from the rules of 1883, of certain forms of 
tion:itmust personal property which were included in the rules of 1875, show 
»dth*jlms- conclusively that the principle of jurisdiction ' over the thing ' or 
thc'^rton*' * over the subject-matter of the suit * per se, is unknown in our 
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law.* If it were not so, the whole fabric on which this extra- 
territorial practice rests would fall to the ground. 

The single instance in which the opposite principle has been Doubts as to 
expressly laid down is the case in which an interpleader summons decision in 
was served out of the jurisdiction on a person who was likely to an'im^r- 
become, but who was not at the time, a claimant to the property m^ Lx^ 
in questioa The service was allowed for the express purpose of aSi^!^"* 
barring the claim should it afterwards have been made. Whether ^^-'^* ^' '^'^ 
this result would have followed if the point had actually arisen 
is a question to be discussed hereafter. But the decision in 
Cn^'ts Credits Gerundeme v. Van Wetde^ which was justified on the 
V. Van ground that the Court s junsdiction over the subject-matter was 
la Q. B. D. established by the fact that the first action had been brought, has 
^^'' not only been doubted generally, but fresh doubts as to its sound- / 

ness were urged in the case now under discussion. 

But LfOrd Justice Bowen dealt with jurisdiction 'over the jurisdiction 
' person, over the thing, over the subject-matter,' and the principle "S^z 

^T__^ ^^ _ r^ ^ _^ ;^t ^ ^i_ _ ._^ ^? _/•_ _4._^_A_ •_ ^i^_ coupledwith 



that the Court can act without the intervention of a statute in the juri&dictioD 
case of persons abroad where this jurisdiction exists, must, it is ^^^^^ 
submitted, be limited to cases where these three conditions are 
united. But the mere statement of the triple nature of the juris- 
diction shows at once that the difficulty we have been dealing 
with has vanished : we are no longer dealing with jurisdiction over 
the thing /«r^^, for, on this hypothesis, the necessary jurisdiction 
over the person exists. 

How then does this complex form of jurisdiction arise? Not, How this 
as we have already seen, by the mere existence of the -thing >Sses!*^**°° 
within the territorial area of the jurisdiction. It must therefore 
arise in connection with the person. And as we are dealing with 
the inherent jurisdiction of the Court, and not with the case 
where the person has been made subject to the Court's jurisdic- 
tion by statute, it must obviously arise from some act of the 
person himself. He must have done something which has either Some act of 
actually or constructively put him within the scope of the Court's ai^oSItiig 
authority, although he is out of the jurisdiction. Submission to imofo?2be 
the jurisdiction, as by appearance to a writ which has been issued juxisdittion. 
in excess of the Court's actual authority, is the £amiliar example 
of this. 

* With the exception of land, the only yestige now remaining even of juris- sonal juris- 
diction over the person on account of the thing being within the jurisdiction, is <*»"»o" o" 
to be found in Order XI., rule I {d) : service abroad being allowed when the jurisdiction 
action is against a trustee for the execution of trusts of property situate within ^^^ *^* 
the jurisdiction, which ought to be executed according to English law. exceptional. 
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Jurisdiction But here the jurisdiction over the person arises by reason of 
register 8ome act of the person in connexion with the subject-matter 
Jurisdiction which b akcady within the jurisdiction of the Court, which might 
pereons^ be taken to amount to a submission to the jurisdiction at any 
^^^f time thereafter, though he was abroad at the time it was neces- 
sary for the Court to exercise it: registering a trade^mark, for 
example, the case to which the principle was applied As we 
shall see, there was some doubt whether the Legislature had not 
already provided for the due exercise of the jurisdiction. But 
whether it had done so or not, the Court has jurisdiction over the 
register, the subject-matter of the suit : and the decision of the 
Court of Appeal was that by taking the benefit of the English 
submission trade-mark legislation, and by getting his name and his invention 
^ctipn^g put upon the register, the foreign owner puts himself construc- 
TOMtSion tively within the jurisdiction of the Court in all matters connected 
Sf^'iSS*** ^it^ t^at register. In the case of the register of trade-marks 
therefore we have a case in which the Coiu-t has jurisdiction 'over 
'the person, over the thing, over the subject-matter,' and the 
power to issue notices on which the Court can proceed to exercise 
that jurisdiction is inherent in the Court : it is a question of pro- 
cedure, which it will deal with, in the absence of special statutory 
directions^ by the light of natural justice. But it is necessary to 
see how far the analogy of this case may be pressed. One case 
Principle is cleariy outside its scope : the making an ordinary contract 
phTiirSsS" within the jurisdiction. That fact may justify the Legislature 
o contract, j^ sanctioning service out of the jurisdiction, but it cannot go 
further, or again the whole fabric on which the extra-territorial 
practice rests must fall to the ground. The Courts have no 
jurisdiction, either inherent or statutory, over contracts made in 
England, as they have over the register of trade-marks. 
Taking There is, however, one obvious analogy : taking shares in an 

company is EugUsh Company. In all suits in connection with the register or 
^Uous. the shares, the subject-matter is within the jurisdiction ; and in 
some cases at least the decisions of the Courts bear out the 
analogy ; but there are others which do not : and it remains to 
be argued how far this decision conflicts with principles laidr^^/v^- 

down in re Anglo-African Steamship Co: 3a chTd. ^' 

348. 

There is yet another question which will be found, so to speak, 
to pervade the whole subject 
isaucofwrit We have spoken of the exercise of jurisdiction involved in 
vice not an the issue and service of a writ abroad. But it is very necessary 
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to keep distinct the two steps, the issue of the writ and the «ctfeiM of 

, *^ *^ ' jurisdiction. 

service of it The mere issue of a writ is not of itself an act 
of jurisdiction *. it is but an inchoate command until it is served 
on the person to whom it is addressed. The service perfects Service 
the exercise of jurisdiction. And therefore the mere issue of uLe. 
an ordinary eight-day writ directed to a person abroad, is not 
of itself an exercise of jurisdiction : and as it cannot be served 
abroad it is inoperative. It may be however served should the 
person afterwards come within the jurisdiction. And moreover 
the issue of this writ can never be perfected by service abroad. 
Its issue therefore does not even pave the way for the exercise 
of extra-territond jurisdiction. This jurisdiction, both in its 
inception and in its perfection, is subject to special rules; the 
writ is different in form, and the leave of the Court must be 
obtained both for its issue and its service. 

But then there arises another point Parliament, in declaring 
that the Queen's writ shall, in certain cases, run beyond the 
sea, has limited the operation of the new principle to cases 
in which the person to whom it is directed owes allegiance to 
the British Crown, and to those in which he owes temporary 
allegiance by reason of his presence in British territory. The case 
of foreigners in foreign countries has been dealt with in another 
way. If the British Sovereign's command were served on such wnts not 
persons, 'impleasant questions of jurisdiction might arise,' forfon^m 
* foreign countries do not like writs served upon their subjects.' **'"^' 
These explanations, though given by very great audiorities, do 
not touch the question that the writ does issue in the name 
of the Sovereign, and is expressed in the form of a command 
to a foreign subject who is, in fact and in law, beyond that 
Sovereign's jurisdiction. The issue of this writ is not, as we 
have already seen, an exercise of jurisdiction. It is an inchoate issue of writ 
command : but it is in this instance intended to become a com- ^^^^noti<^ 
plete exercise of jurisdiction by being perfected in another way. 
A document, which is technically called a ^notice of writ,' is 
addressed to the fore%n defendant, and this is directed to be 
given in the way writs are served on British subjects. The 
giving of this notice completes the exercise of jurisdiction, and 
by means of it the extra-territorial jurisdiction over the foreigner 
is established. It is an official document, and is in its very 
essence therefore different from the unofficial notice or intimation 
with which we have already dealt 
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The fundamental propositions are dierefore : first, that allowing 
an action to proceed against a person abroad is an exercise of 
jurisdiction against him : secondly, that it must be based on the 
preliminary act of jurisdiction, the issue and service of a writ, 
or the issue of a writ and service of notice of it : thirdly, that 
this act of jurisdiction can only take place where express leave rt King's 
has been given by the Legislature. To these propositions must mnrk, 
be added the rule laid down in re Kin^s Trade-mark^ already t&x ' 
discussed. 
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V. 

Russell V. Cambefort. 

We may now approach the important questions involved in RnsseUv. 
Russell V. Cambefort, afgra d. 

gw^l^u* The point in issue in this case was whether the English 
procedure for serving writs on firms could be employed against 
firms, some of whose members were foreigners out of the 
jurisdiction* This point will be discussed in due course; but 
the decision that the procedure could not be used was arrived 

General, at through a scries of propositions which affect the whole subject, 

ijr?ol^*d1n' and which must be considered in this Introductory Chapter. 

th^wwt The propositions were as follow : — 

tioaf ' !• Legislation is alwajrs, or is to be presumed to be, purely 
territorial in its application and operation: all persons within 
the realm, whether subjects or foreigners, are bound by it : but 
no others. 

2. Parliament has the power to extend the operation of a 
statute to the whole or any part of the Empire : and foreigners, 
as well as subjects, within the area of such extension are bound 
by such legislation* 

3. Parliament has no right to legislate in respect of foreigners 
who are beyond the limits of the Empire : but, 

4. Parliament has a right to legislate specially for British 
subjects who are beyond the limits of the Empire ; they ought 
to obey such legislation in virtue of their allegiance to the 
British Crown. 

5. If an Act of Parliament should appear to have an extra-terri- 
torial application, it is to be construed by the light of the principle 
that what has been done must coincide with what may be 
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done: and therefore its operation must be limited to British 
subjects in other countries, in accordance with propositions 
3 and 4. 

These propositions are of the utmost importance. How far 
the fourth proposition is true is a question involving grave con- 
stitutional questions, to be examined presently. We must first, 
however, examine what the true effect of this decision is. 
r# Anglo- In a kindred case, re Angh-African Steamship Co:^ the provi- inquiry is 
3a Ch: D. ' sions of the Companies Acts with regard to contributories out of statute 
^ * the jurisdiction were under consideration. The Court held that fSSIS'S 

there was no intention to give the sections any extra-territorial 2SSdiy° If 
application whatsoever : the rule as to service of notices by post li,5tarion*of 
was applicable neither to foreign nor British contributories out ^^^^^°^ 
of the jurisdiction. A similar argument had been already *«=""'«' 
€xp; BUuH, adopted in ex parte Blain^ re Sawers^ as to the construction of 
593. ' the section of the Bankruptcy Act defining an act of bank- €^*p* 164- 
ruptcy. The decision however dealt with the exclusion of non- 
resident foreigners from the operation of the statute, rather than in the nUes 
with the inclusion of non-resident British subjects. But in ^ ^^ST*^ 
c*2Sf/^' ^^ ™^^ which was considered in Russell v. Cambefort^ there were wSSdJ^*^' 
93Q. B.D. certain words which allowed service to be made at the firm's «1r^rri- 
principal place of business within the jurisdiction. The rule 1?^ **^'*^" 
might, even with these words, have been held to have a purely 
territorial application, to refer only to firms whose members were «/> p. 89. 
within the jurisdiction. But the Court held that their insertion 
gave the rule an extra-territorial force, making it refer to some 
firms whose members were abroad. And this being so, it was J^^ ^ 
held to be applicable to firms, all the partners of which were ^^jj"**^};^ 
British subjects, but some of whom were out of the jurisdic- fo« '(m'ted 

. ^ . . to British 

tion : but that it was not apphcable to firms in which there were subjccu 
any foreign partners who were out of the jurisdiction. 

But the principles involved in this decision must be applied Application 
to the provisions of Order XI. itself. In that Order the words princlpJes to 
are not doubtful, but are manifestly intended to apply to Foreigners 
defendants out of the jurisdiction. Are they so clear in their fn'S^ed in 
inclusion of foreigners that no doubt is admissible about the*'*'"*^ 
matter ? or, are they sufficiently doubtful to admit of the fourth 
proposition being applied, that they refer only to British subjects 
abroad ? On the answer to this question depends the operaticm 
of this Order. It has often been broached in argument, but has 
never been directly decided. The many dicta of Lord Justice 
Cotton on the subject do not give any very decided opinion. 
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There are strong bints conveyed in some of them that the whole 
process of service out of the jurisdiction, in its accepted inter- 
pretation as applicable to foreigners, is wrong. But there are 
many opinions of other Judges in the contrary sense ; and the 
decisions of the Courts make it clear beyond question that there 
is an intention to include foreigners within its operation. But 
this leads to two constitutional questions of great gravity. Is 
this inclusion of foreigners in excess of what has been called 
the well-known limitation to the power of Parliament ? And. if 
it is, are the Courts bound to enforce the provisions of such an 
enactment? 
The power The subject of the true effect of extra-territorial legislation 
menL is exceedingly complicated. Some of the arguments have 



p. 44.] already been discussed in another work. There is authority in 

works of great text-writers, and in judgments of eminent Judges 

for saying that the omnipotence of Parliament is such that the 

OpinkMi that Courts are bound to obey its commands and enforce its Acts, 

o^'ypf i£ under all circumstances. There are not wanting however I 

My d!c^ indications of an opinion in the opposite sense. In ex parte 'J^^I^^it ' 



Blain^ re Sawers^ Cotton, I* J., said : * We are not dealing with p-s3«' 
' the question which might arise if an English Act of Parliament 
' had expressly said that, as against a Chilian subject, or any other 
'alien who had never been in England, the Court should, on 
' certain facts being proved, entertain a petition and niake an 
' adjudication. In such a case it might be the duty of the Court, 
' acting in the execution of the English Act of Parliament, what* 
' ever the consequences might be, and however foreign nations 
' might object, to say. This is the English statute, and we must 
' act upon it, and the question which you, a foreigner, raise, we 
But qnes- < are bouud to disregard. I do not say that would be so, because, 

tioned by , 

Cotton, cj. < if the Act had clearly gone beyond the power of the English 

' Legislature, there might be a question.' 

How far The Omnipotence of Parliament is always declared to be ' within 

ofPufia^^ ' its own domain.' In the strong case of a positive duty imposed 

UmitedL^^ ou persous in another country, which is contrary to the law of that 

Ponrive country, it seems permissible to say that the powers of Parliament 

people have been exceeded. And it would seem to follow that if there 

uary to^ is a limit to the power, that limitation is part of the law of England 

which the Courts are bound to enforce, as against all persons and 

bodies within the kingdom ; and this must include Parliament so izx 

as there is any law applicable to it In the case then of a statute 

imposing positive duties, even on subjects abroad, conflicting with 
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the law of the foreign country in which these duties are to be 
performed, it seems possible that the Courts would consider that 
the lex loci should prevail It must be confessed that the same 
argument applies to statutes imposing negative duties on people Negative 
abroad, which are not in accordance with the Ux loci^ for questions ing'fo)!!! /IT 

lad 

of right and wrong are to be judged by the law of the place 
where an act is committed All extra-territorial legislation of 
the British Parliament would therefore appear to be contrary to 
the fundamental principle which acknowledges the lex loci as 
supreme. 

Let us however examine for a moment what is the true nature 
of this extra-territorial legislation. 

The form of it with which we are most familiar in England im- True nature 
poses negative duties on British subjects abroad, making breaches teirftonai 
of them triable in England Such legislation appears to be of a *^ "***"' 
mixed nature. In so far as it imposes duties, e,g, not to murder, on 
the person abroad, it is extra-territorial ; but in so far as it imposes '* ''^^^UJ 'j^^ 
an express duty on the Courts in England, e,g. the meting out toihcperaon, 
punishment to the murderer, it is territoriaL It seems possible twiai ^ to 

the Courts* 

therefore to say that although, in its extra-territorial aspect, it is 
beyond the power of Parliament, yet in its territorial aspect, in 
the express command to the Courts, it is within that power and 
is to be obeyed by the Courts, 

And if this is the true explanation of the difficulty, then, so far as 
wherever a command to the Courts is to be found, the Courts are ^TcoSrts 
bound to obey the statute, in spite of its extra-territorial nature. SfSLbmie, 
But then there is no necessity to import any limitation to the fore^OT^M 
rule : it must apply equally to foreigners and British subjects, J^" '"*** 

The provisions of Order XL are of this double nature. The Su double 
duty of obedience to the writ of summons is imposed on the ^d^iSSe 
foreigner : this is the extra-territorial aspect The duty of issuing f^^^ ^^ 
the writ (or of exercising discretion in its issue), and allowing §J5**J^' 
the action to proceed to judgment, is imposed on the Courts : f^^^J^J^^jf" 
this is the territorial aspect. And it is possible that this, duty ^p^^^ ^° 
must be obeyed, although it orders something to be done which, 
being extra-territorial and applicable to foreigners is contrary to 
the power of Parliament, and may be ignored extra-territorially 
by the foreigner with impunity. The Courts in issuing the writ 
obey the mandate of Parliament. 

But with regard to legislation which is extra-territorial, but 
which contains no express command to the Court, it may be 
that propositions 3 and 4 apply : that is to say, that in so far as 
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it applies to foreigners it is beyond the power of Parliament : but 
Sle'comts ^' ^^^ British subjects it is within that power by reason of their 
foifiiS'° allegiance: but that even with regard to British subjects, where 
duty, ri^ht there is any conflict with the /^x ioci^ this law must prevail even 

to criticise 

the legisr in an English Court 

Uttion may . . 

possibly And yet agam, even m the case of an extra-territorial statute 

remain. . 

contammg an express command to the Courts to perform some 
act, it is possible that the question of its validity might arise 
in the Courts apart from the question of the Court's obedience 
to it And then again it would seem that propositions 3 and 4 
should apply : that is to say, that in so ^ as it relates to foreigners 
it is beyond the power of Parliament; but, in so far as it 
applies to British subjects it is within that power in vhrtue of their 
allegiance, even where there is a conflict with the kx loci. 

Now assuming these principles to be sound, they may be 
applied to service out of the jurisdiction. The order for service 
must be made by the Court, But if the validity of the service 
were questioned in any other way, then the Court might be 
entitled to say it was good for British subjects, but bad for 
foreigners. Suppose, for example, a writ issued under Order XI. 
against a foreigner, followed by service of notice on him : and 
suppose further no appearance, and judgment by default : and 
e^. action aftcrwards an action on that judgment brought in England, the 
on ju jgment judgmcut-debtor being in England — the anomalous and illogical 
against procedurc of an action on a judgment being recognized by our 
iSgi?*?nder law — would uot the Courts be entitled to say precisely what they 
do say now with regard to a foreign judgment given against an 
absent defendant under similar circumstances, There was no duty 
on the defendant to obey the writ of summons because he was an 
absent foreigner? The duty of the Court was exhausted in 
allowing the writ to go : so far as this foreign defendant was con- 
cerned, the statute was beyond the power of Parliament 

The limitation that British subjects abroad are yet bound, by 
their allegiance, to obey the British Parliament, b assumed to be 
correct ; but even as to this there is some doubt The temporary 
allegiance which aliens owe to a foreign Sovereign, in whose 
country they are, is correlative to the protection of that Sovereign^ 
and this, taking the provisions of Order XI. as an example, in- 
cludes the jurisdiction of the Courts of Law. It may well be 
that an attempt to withdraw even subjects from that jurisdiction, 
or to exercise that jurisdiction over them, is strictly speaking an 
invasion of the rights of sovereignty. Lord Westbury referred 
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Cockney y to this doubt in Cookney v. Anderson. This question will be 
I De G. J. again discussed when we come to consider the practice of serving 

 ^ ** the writ on British subjects in foreign countries. c/>p. 56- 

No apology is needed for this digression into the very shadowy The diifi- 
regions of constitutional law, if only on the ground that so much ^wSli-kilo^ 
has been said of late from the Bench on the subject of this *■ well- ^m/t^ 

* known principle.' The doubtful point is what the principle really ^I'lT^ "" 
is to which the Judges refer : and if there is such a principle S^^? 
what the use of it is, if it cannot be enforced^ or if it only gives 

rise to a construction of rules which the very same argument 
seems to show was not intended by the framers of the rule. 

Stated shortly the dilemma is this: if the principle is, as is Result if 
generally stated, that Parliament has no right to legislate at all in exb£^°^ 
respect of foreigners abroad, then a limitation to British subjects 
must be incorporated into all statutes of an extra-territorial nature 
of which the language is ambiguous : but where the language is 
unambiguous, and expressly includes foreigners abroad, then the 
Courts must either refuse to enforce it, because it is ultra vires the 
Parliament ; or must enforce it, declaring at the same time that 
Parliament has exceeded its power. 

But if there is no such principle, or if it must at least be limited Result if 

on the lines suggested in the preceding paragraphs, then words does not 

which have an extra-territorial application must be taken in their 

natural sense, and the Court must enforce them and must apply 

them to subjects and foreigners alike, unless they are expressly 

RnsstUy. limited to subjects. In which case, Russell v. Cambeforty and the 

23 Q. B. D. series of cases which have been based upon it must be considered 

^ ' to have been wrongly decided; and the judgment of Lord 

tvesum Esher, M.R., in the Western National Bank of New York v. 

Matitmai 

Bk'.o/Ntw Perezy must be taken to be the true exposition of the law in the 
p7i^»,' case to which it applied 

'1891) 1 Q. 

304. 

VI. 

Meaning of the Term ^Jurisdiction! 

The word 'jurisdiction' has several meanings. 

In the statutes in which the word is used, the ' Foreign Jurisdic- '>™<i»c- 

f j« tion' includes 

* tion Acts,' it is in conjunction with the word power : and m * p^^"^' . 
the defining section it is said to include * power.' Calvo says, * On c 37 •• »6.' 

* entend i^x juridiction le droit et le pouvoir de juger, d'appliquer 
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' la loi aux cas particuliers : le droit d'exercer le pouvoir judiciaire/ 

Means the Its legal definition is the exercise of power or authority. It is 

power or applied however only to such authorities in the realm as have the 

^' exercise of power vested in them : the King, the Parliament, the 

Executive, the Judiciary. But the vesting of powers includes a 

definition of them. And therefore the exercise of jurisdiction 

must be defined to t>e, the exercise of power by any of the recog- 

' nized authorities within the limits of the powers vested in them. 

Means also And this limitation has itself come to be called the ^jurisdiction ' 

oflhe powe° of the authohty : we therefore get a double use of the word, 

which is at times not a little confusing : in the abstract, for the 

Used both aggregate of powers vested in any authority ; and in the concrete, 

uTd^iCTete. for the individual exercise of one of the powers. Thus the issiie 

and service of a writ is within the jurisdiction of the Courts : but 

the issue and service of a writ is itself an act of authority, and is 

itself an exercise of jurisdiction. 

Sometimes In French law the word compttence^ which unfortunately is not 

^M>//^!° yet a recognized English legal term, is used conveniently as a 

distinct term from juridiction : ' Competence ' is properly used 

subjectively, of the nature of the action which any Court may 

entertain : * Jurisdiction ' is properly used objectively, of the 

nature of the persons in respect of whom these actions may be 

entertained. Thus the trial of actions on contract where the 

sum in dispute is less than ;£5o, falls within the competence of 

the English County Courts. 

In many foreign countries the Cours de Commerce are alone 
competent to determine disputes which come under the Com- 
mercial Codes. And so all questions of jurisdiction, so called, in 
which the question turns on the subject-matter of the action, are 
questions in which the compitenceoi the Court comes for decision : 
as for example, whether an action may be maintained in England 
for the recovery of real property situated abroad. The legal 
terms which exactly express the meaning of ' competence ' and 
incompetence' are ultra vires and intra vires: they are used 
however for all authorities except the Courts of Law. 

On the other hand, the power to allow actions to be brought 

against foreigners in England is a question of jurisdiction. In all 

Competence questious therefore there is involved both competence and juris- 

tionm^w*^ dictiou ; in such a rule as this for example, service out of the 

in all cases, jurisdiction may be avowed when any relief is claimed against 

persons domiciled in England — an action against a Frenchman 

domiciled in England falls within the jurisdiction of the English 
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Courts : an action for a tort committed by such a person in 
France is within the competence of the English Courts. 

There is however yet another use of the word jurisdiction, Means also 
signifying the territorial area over» or within, which the powers amin which 
vested in the Courts are exercised; this area being identical ixerd^SL'^ 
with the territorial limits of the realm. The confusion of terms {/:p. 4. 
may be exampled thus: It is within the jurisdiction of the 
Courts to issue a writ out of the jurisdiction. When indeed 
we say that a person abroad is * out of the jurisdiction ' the word 
is used territorially ; but if he be a person domiciled in England, 
the hct that a writ may be issued against him puts him within 
the jurisdiction of the Court, although he is out of the jurisdiction. 
The fact of this confusion of terms must however be accepted : 
practically it will be found that the meaning to be applied in 
the instance is easily to be understood from the context 



vn. 

^Jurisdiction of the English Courts. 

Wb may now briefly survey the law governing the jurisdiction 
of the English High Court under its ordinary and its extra* 
ordinary powers. Any variations which depend on the special 
jurisdictions of the Court, such as that of the Court of Bankruptcy, 
or the Divorce Court, will be found under their respective heads. 

Firsty as to the persons over whom jurisdiction may be 
exercised. 

L Under the ordinary territorial power^ all persons in England, Penons 
whether subjects or aliens (except foreign potentates, and those 'u^ctbn 
who are included in the privilege of exterritoriality), are included, a)^?*!^?!!!^ 
in all cases. ^^ 

XL Under the extraordinary power granted by Order XL, all under utn- 
persons out of England^ whether subjects or aliens, who are ^^7 
domiciled or ordinarily resident in England are included, when 
'any relief,' is sought against them. 

In I. the words ' in all cases,' and in II. the expression 
' any relief,' must be taken subject to the rules of jurisdiction 
in respect of the subject-matter {compitmce). 

III. Under the extraordinary power granted by Order XI., all 
persons out of England, whether subjects or aliens, who are neither 
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domicfled nor usually resident in England, in the cases laid down 

in the provisions of rule i of the Order. 
Scotch IV. Jurisdiction over persons in Scotland and Ireland is 

subjects. governed by a special law, which is contained in rule i {e) and 

rule 2 of the Order. This jurisdiction will be considered in the 

text under these two rules. 
Causes of Sccondly, as to the subjects in respect of which the High 
the juris. Court may exercise its jurisdiction. Under its ordinary powers 
the English all cases are included. With two exceptions it is an ' universal 

^^ ^ and superintending jurisdiction.' 
Rule as The first of these exceptions is not a rule of jurisdiction pro* 

committed pcrly SO Called. If an action is brought in England for damages 

8 broad 

for a tort committed abroad, the act complained of must of course 

be wrongful by the law of the country where it was committed. 

It was held however in the Halliy that it must also be wrongful Tk^Hatity, 

by the law of England. 193. * ' * ' 

Rules Other minor exceptions result from the operation of the lex 

on^° >^-: foriy such as the Statute of Limitations : and, where the defendant 

ofLL^u-^ is (under II.) out of the jurisdiction, in the case of an action for 

^*°°^' an injunction. The rule in connexion with this subject will be 

dealt with in the text 
Rule as to The fundamental exception to the broad rule is where the 
S/ef ^' ^^^^^^ ^^ brought in respect of land abroad. The extent of this 

rule has recently been fully discussed in Campanhia de Mocambiqiu ^Jf^^'lji. 
V. British South Africa Company. ▼. ^r**^ 

Recent The majority of the Court of Appeal laid down that in respect {isq^)aQ.B, 

c. A. as to of land abroad, contracts could be enforced, or damages given for 
oftfa«ir^^e. their non-execution : trusts could be enforced ; foreclosure could 
be decreed ; and fraud could be relieved against ' These cases 
* have been maintained on the doctrine that equity acts against the 
'person; and so does a judgment for damages.' And therefore 
Trespass to the action for damages for trespass to land abroad was held 
^ '~ ' maintainable in England. 

Lord Esher, M.R., dissented, holding that an action guare 
clausum f regit always had been, and still was, local and not tran- 
sitory, and that therefore the action was not maintainable. 
The point decided by the Queen's Bench Division that an action 
Title to land for a declaration of title of lands abroad was not maintainable, 
* '^^' seems to have been assented to by the plaintiffs, and was not 
questioned by any of the Judges in the Court of Appeal. The 
Court held moreover that they had no jurisdiction 'in ejectment, 
'partition of land, and other such cases.' 
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The actiud decision in this important case is therefore limited 
to asserting the jurisdiction of the English Courts in cases of 
trespass to lands abroad. The action is put on the same footing 
as the action on contract for rent of land abroad, which has long Contract 

Buttufs been entertained in England {cf: Buenos Ayres Railway Co: v. land abroad. 

^^Ryiof Northern Railway Co: of Buenos Ayres). 

^m^t. It is difficult, however, to accept the grounds on which the 

aQ.B. D. majority of the Court based their opinion as to the exceptions 
in ejectment and partition of land It was practically rested, not 
on the question of competence, but on another rule — ^that the 
Court will not pronounce a decree when they do not possess the 
machinery for appl3ring the suitable remedy. But these exceptions, 
as well as the broada: exception in the case of an action for 
a declaration of title to lands abroad, have always been based, 
both in England and on the Continent, not on the powerlessness 
of the Court to enforce its decrees, but on the higher ground of 
the exclusive jurisdiction of the national Courts. It is suggested 
that this is the true ground of the exception. The limit to the 
exception is probably contained in the suggestion made by Fry, 
L.J., during the argument, that the English Courts have no juris* 
diction in cases in which the foreign law of real property is in- 
volved : to cases in which, if they were triable, the lex hd rei sitce 
would be applied 

The jurisdiction of the Court in respect to the subject-matter 
of the actions in which the extraordinary power of Order XI., 
may be used, is defined in the sub-rules of rule i. The con- 
struction of these sub-rules will be considered in Chapter II. 
In this Introductory Chapter however it will be convenient to 
notice the broad principles on which the procedure is founded. 



vin. 

General Principles on which the Procedure is based. 

Finally we must inquire what general principles underlie the 
different forms of the procedure. 

From what has been said in the first section it seems better at pm,^. 
first to consider these principles apart from any influence which "*°?J »?«* 

* "^ *^ ' on which 

the Roman Law may have had on those who fisuned the rules : ^\ p">-. 

- - ,. cedure IS 

to assume that they were made as expediency suggested, and in ^^^ed. 
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direct opposition to the principle which was assnmed to be ex- 
pressed in the maxim actor sequitur forum ret. The more perfect 
systems which admit the necessity of this assumed jurisdiction 
reject, on the one hand, a broad rule which allows the arrest 
of property to found jurisdiction irrespective of the nature of 
NatuK of cause of action ; and on the other hand, the other broad rule 
2^ ron- which, also irrespective of the nature of the cause of action, 
p^'^t'ion bases the jurisdiction on the protection of the national These 
SIdmSS**^ systems consider that the nature of the cause of action must be 
taken into account ; that there are some which ought to be tried 
in the plaintiflTs forum, others which ought not The simplest 
of these systems is that which founds the jurisdiction on the 
fact that the cause of action arose within the territory. Among 
Principle the more discriminating systems, however, the guiding principle 
rionSd"^ has been said to be that * where it is well settled by the comity 
Uw^'JiSic- * ^^ nations that any question of private right falls to be decided 
able, < \yy ^g ]j^^ Qf j^ particular country, it would seem reasonable that 

' the Courts of that country should receive jurisdiction and the 
' power of citing absent parties, though residing in a foreign land ' 
(Lord Westbury, C, in Cookney v. Anderson), It cannot be Cookiu^ 
doubted that, even regarding the rules as a mere convenient x'd.j.&s. 
contrivance of modem legislation, this principle must have entered * ^ ^^^' 
largely into the intention of the framers of them. And if it is 
admitted, the rules rest on a logical basis and cease to be arbitrary : 
Converts and, it might also be said by way of corollary, that foreign 
p™«p «• systems based on the same principles should be recognized as of 
binding force on those against whom they are put in force. 
But, it will be said, how comes it then, not only that the English 
rules of 1875 were changed in 1883, but thatf foreign systems 
Difficulty in differ in the application of the principle ? The explanation, at 
cmiu^ts least in the important question of contracts, can easily be found. 
S^^^?y It is not at all clear that the rule of international law with regard 
^owraing to the interpretation of contracts can be stated with precision, 
wterpreu- ^^^ ^j^jg Uncertainty has led inevitably to a divergence in the 
different procedures dealing with contracts. The uncertainty 
lies between the /ex ioci contractus and the lex loci solutionis ; 
and the consequent result is that the forum of the plaintiff is 
taken now when the contract was entered into within the juris- 
diction : now, when the breach takes place within the jurisdiction, 
that is to say, when the contract ought to have been performed, 
but has not been performed, within the jurisdiction: and yet 
again, these two cases are put alternatively. 
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The law as to the interpretation of contracts, as established 

Jacobs y. \>y Jacobs V, Credit LyonnaiSy may probably be summarized thus : [Sx:p.i84.] 

LytmnaU. ' Prima facU^ in some cases the lex loci contractus prevails, in 

589?' ' ' others the Ux loci solutionis ; but in either case the prima 

fades may be rebutted by showing that the intention of the 

parties was to adopt the law of another country as the footing 

upon which they dealt This obviously allows the proposi- 

rt Missottri tion to be stated in a different way, as was in &ct done in re 

4a'ch:D. Missouri Steamsktp Co, In solving the question as to what law 

^''' ought to prevail, the general principle is that the rights of the 

parties to a contract are to be judged of by that law by which 

they intended to bind themselves. If the intention is not 

expressed or to be inferred from surrounding circumstances, it 

is to be presumed from other circumstances. 

'These principles are interchangeable. It is obviously im- 
material whether we say that a contract is to be governed by 
the law of the place where it was made unless the intention of 
the parties points to another law ; or, that the law governing a 
contract is that law which the parties intended should govern 
it, and in the absence of any express intimation, or of any 
legitimate inference, the intention will be presumed to be the 
law of the place where the contract was entered into.' 

There is therefore no definite principle except that of the intention ot 
intention of the parties to the contract It is sometimes said ^^^ 
that the entering into a contract in a country is a kind of sub- ^ ^^ 
mission to its laws, and that this submission invests the Coiut 
with jurisdiction to adjudicate on the contract But the submission 
to the laws would more naturally follow from the intention to 
make the law of any country the law of interpretation, and this 
is in some cases the lex loci contractus^ in others the lex loci 
solutionis. 

If from contracts we turn to torts, the application of the Torts, 
principle we are considering is simple. The first law for deter- 
mining the wrongfulness of the act which has caused the damage 
is locus regit actum, the law of the place where it was committed Lceut rrgit 
governs it: and the logical conclusion fix>m this would be that^^"*' 
if a tort has been committed within the jurisdiction, the Courts 
of that country should have jurisdiction. In the rules of 1883, change in 
however, the English jurisdiction in respect of torts has been £*?mJ ™^ 
made to depend on the domicil or usual residence of the 
defendant in England : and actions for torts committed abroad 
are included in this. 
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^d within The third important principle gives the Courts jurisdiction in 
diction. actions relating to land situate within the jurisdiction. It is, I 
think, an universal rule, and the connexion between the rule 
of procedure and the law of interpretation is here clearly 
apparent Or, again, the submission to the law governing the 
subject-matter of the action is to be implied from the entering 
into the relation in regard to the land out of which the action 
arises. 
Administm- There are other instances in which jurisdiction is assumed over 

tion of pci* _ , 

aonaiestate«, absent foreigncTS : those established by the rules of 1883, in respect 
oftnxsta. of acdons for the administration of personal estates, for the 
as^to^aos'" execution of trusts, and for injunctions to restrain acts about to be 
jSrisdiobn? done within the jurisdiction, are connected, the first two directly, 

the third indirectly, with the law governing the case. 
Co- The English rule as to co-defendants has perhaps convenience 

as its only justification. It is not however altogether unknown 
in foreign systems of law. 

The above principles deaUng with contracts, torts, land, co- 
defendants, and the minor matters of trusts and injunctions, cover 
all the cases in which the procedure is used against absent 
foreigners : and we see that, although to some appearance arbitrary 
and not altogether consistent, there is an idea underlying all the 
Acubmisuon cascs in which it is used, that there should exist some act of the 

to the law by 

the oenon peison Served, from which something may be implied in the nature 

sued unocr* , 

lies all the of a submission to the law of the country from which the service 
which the issues. Nor does this differ greatly from the principle laid down 
aUow?d!* by Lord Westbury, for it is, as we have seen, those cases in which 
this submission is implied which fall to be decided by the law of 
a particular country, which is, in &ct, indicated by the intention 
of the parties. 
Jurisdiction There remains only the jurisdiction over subjects, 
subjects. In many continental countries this exists in its simplest form ; 

subjects remain subject to the Courts of their country, although 
they are abroad. But in England the law of nationality in con- 
in En/siand uexion with the ordinary jurisdiction of the Courts has entirely 
way|to juris- Vanished : it remains only, as we have seen, to determine what 
peopk domi- documcut shall be served It has given way to the law of the 
usuai^resi- domicil, and, coupled with this, has been introduced, as in other 

m\^ lit 

branches of the subject, the law of the usual residence. Where 
there is an English domicil, or a usual residence in England, the 
_ nature of the cause of action is not considered 

The con* 

nexioabe- But in these rules there is something more than a remote 
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connexion with the principles of Roman Law, The forum trntusaj^^ 
originis had grown into disuetude.: it had given place to ^^^^^^J^^^ 
forum domicUiu The forum rei sita was an accepted principle. Roman Uw 

- of the forum. 

There was also a third forum which arose in cases of contract — 

the forum contractus — at which the . plaintiff could sue on the 

contract at his option, if he preferred it to the forum domidUi : 

and finally there was the special jurisdiction founded by a delict 

— the forum deticti—imknown to the earlier Roman Law, which l^fj^^'of 

first arose under the £mpire. The difference between the forum ^^^^^^ 

contractus and the forum delicti was that the former arose firom >x7.] 

voluntary submission, the latter from compulsion. These were 

the five forums at which the Roman citizen could be sued : in its 

broadest sense they were the forums indicated by the maxim 

actor sequitur forum rcL 

Further, in selecting the seat and forum of the obligation, the 
question whether it is the place where the obligation has originated, 
or the place where it is fulfilled, is one which, even in Roman 
Law, does not admit of an exact answer. And finally, not in the 
case of obligations alone, but in all the other forums, there was 
an intimate connexion between the law to be applied and the 
forum in which it was to be applied. The effects of origo and 
domicilium were, not only to impose municipal burdens, not only [Savigny, ss: 
to create the forum at which the defendant was to be sued {forum " ^° '^' 
originis ^nd forum domiciUtj^ but also to create 'the particular 
' law of the community as a quality of the persons belonging to it' 
{lex originis and lex domicilii)^ 

What, then, is the fundamental principle on which service out 
of the jurisdiction rests ? Allowing for the further development 
of the subject of the forum on lines already indicated by the old ^'^^. 
law, we find that it deals with absent defendants precisely in the ^^^^^ 
way in which defendants within the jurisdiction had always been ^p be saed at 

' ' ' their proper 

dealt with ; the principle of ihe forum ret has been adopted. The f?"jnB, pmc- 
necessity for personal service was the only difficulty which had to defined by 

Roman I^aw. 

be dealt with. If that could have been dispensed with, jurisdiction Difficulty 
over the absent defendants might have been established by service «ri««n«.fw» 

o ' necesBitv for 

at the domicil, or at the place of business, or on an agent, within p^^ 
the territory. But so long as the principle of personal service was 
adhered to, it remained for the Legislature to declare that service 
was to be effected out of the jurisdiction of such document as it 
should consider necessary. 

The limits of sovereignty have thus of necessity been ignored : 
infringements of sovereignty are involved whenever the practice 



MTVlOe. 



Ixxii INTRODUCTION. 

is made use of; but the stress of the case was urgent, and the 
necessity universally admitted. 

There is but one step more that is needful — the formal sanction 
of the procedure by the mutual consent of the different sovereign 
authorities to recognize it, so long as it is kept within the 
limits which the greatest system of laws has indicated as being 
essential. 
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L The Statutory Authority of the Rules. 

The introduction of the practice of Service out of the Jurisdiction The Pariia- 
has effected a considerable and important change, not only in ^ammTfor 
procedure, but also in the substantive law of jurisdiction. Such tSectS^ 
changes can only be effected by Parliament itself, or by another 
body acting under the authority of Parliament In the Common c.l.p. Act, 
Law Procedure Act, 1852, the subject was expressly dealt with : *®'*' 
but all reference to it has been omitted in the Judicature 
Acts.* The practice now depends on the Orders and Rules of 

PadUrr. * ^^ PadUy v. Camphausen^ Jessel, M.R., said : *It was not necessary to 
Campkau' * repeat section 19 of the Common Law Procedure Act in the Judicature Act, 
zoCh:D.55a 'because section 76 of the Judicature Act, 1873, provides that all Acts of Par- 
' liament relating to former Courts should be read as applying to Courts con* 
Stituted under that Act. Therefore the provision of the Common Law 
'Procedure Act referred to remains in force, and applies to the Chancery 
'Division equally with the other Divisions.' The section is however now 
repealed, and the practice as to foreigners out of the jurisdiction depends upon 
the Rules of the Court alone. 
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Court framed by the Rule Committee of the Judges : and it Ohapter L 
becomes important therefore to examine whether so important 
an alteration of the law comes within the powers of that Com- 
mittee : the validity of the practice depends on this. The ques* 
tion may be examined on the authority of Drummond v. Drum- Drummond 
The old au- mondy in which the same question was raised as to the old liumS!*^ 
the'ro^Mit^ Consolidated Orders of the Court of Chancery. As we have 39. 

already seen, the extra-territorial jurisdiction granted to the Courts 
cf: introduo by the statutcs of William IV. was extremely limited, both as 

tion, p. xliv. , - - - 

to area and as to the subject-matter of the suit But the 33rd 

efi Appen- General Order of the Court of Chancery of 1845, allowed service 

IX, p. 909. ^^^ ^£ ^^ jurisdiction *in any suit': and it was held by Lord 

Westbury, C, in Cockney v. Anderson^ Foley v. MaUlarddy and Cochuy v. 
Samuel v. Rogers, after an elaborate review of general principles, x d. j. & s. 
that these words were limited to the suits mentioned in the3^//r^v. 
statutes of William IV. These decisions were overruled by Lord %T%. '' 
Chelmsford, C, and the Lords Justices in Drummond y.Drum-^j^H^J' 
3&4Vic; mond. The statute, 3 & 4 Vic: c 94 — <an Act for facilitating'*'^^" 
Th^iriginai * the administration of justice in the Court of Chancery ' — was 
5SdE«^to passed to enable alterations in practice to be made by the Lord 
■alee rui«^ Chanccllor, with the assistance of the Master of the Rolls and 
the %Vice-Chancellor, by means of rules: it recited that the 
changes could not conveniently be made in any other way, and 
that doubts might arise as to the power of the said Judges to 
and submit make the changes without the authority of Parliament. The new 
SSiament. ru^cs wcrc to be laid before Parliament, and after thirty-six days 
they were to become ' binding and obligatory on the Court, and 
* to be of like force and effect, as if the provisions contained 
'therein had been expressly enacted by Parliament, unless the 
' same shall, by vote of either House of Parliament, be objected 
4&5Vic: *to.' The 4 & 5 Vic: c. 52 amended the procedure. The rules 
ci^getiB were to come in force at the time appointed by the Lord Chan- 
Sb^nu^ cellor, or, failing such time, from their being made. But either 
m»^ House might resolve within thirty-six days that any rule * ought 
sanction. « j^^j ^^ contiuuc in force*: whereupon the rule was to be 
annulled. 

The manner of issuing writs was expressly mentioned as among 
the things to be considered : and a general power was given to 
make alterations *in the form and mode of proceeding to obtain 
'relief, and in the general practice of the Court in relation 
'thereto.' 'These wonls,' said Lord Chelmsford, C, 'seem to 
'me to be sufficiently large to authorize rules to be made for 
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Qh*pt» !» 'service upon parties anywhere out of the jurisdiction, without The 

^ which, in many cases, relief would not be attainable.' But even j.oris<ii!i?on 
if this construction were not warranted the rules had been made. General 

Order* 

and Parliament had not vetoed them as it had the power to do. had been 
They had therefore the express authority of Parliament, and had wt obiS^iin 
a binding statutory effect. ^^^^' 

When the writ of subpoena was abolished, and the new practice 
of service by printed bill was established by the 15 & 16 Vic: i5&x6Vic: 
c. 86, a change in the terms of the General Orders was necessary, msoe^tated 
and it was held warranted by the 63rd section of the Act, which CoaJSudllted 
enabled rules to be made; Thus Order X., rule 7, of the^"**"* 
Consolidated Orders obtained the same statutory authority as 
the earlier General Order. 

And the same argument supports the practice with regard to validity of 
service of writs out of the jurisdiction, established by the Rules of supiK>rte?^ 
Court, 1875, and subsequently by the Rules of Court, 1883 ; and L^i^nt. 
also such of the rules as create jurisdiction over persons abroad 
by service within the jurisdiction, or by substituted service. The 
power to make rules is given by various sections of the different 
Judicature Acts, the parliamentary procedure being regulated by 
section 25 of the Judicature Act, 1875, The rules are to be laid 38 & 39 vic: 
before Parliament for forty days, and if either House presents an 
address to her Majesty, praying that any rule may be annulled, 
her Majesty may annul the same by Order in Council. 

The same principles apply also to rules made by the proper Rules of 
authorities for regulating the practice in the inferior Courts. Couru. 

II. The Use of the Word 'Jurisdiction* in the 

Rules. 

The word 'jurisdiction' is, as we have seen, used in many g2„^n«~^c- 
ways. In the Orders and Rules dealing with this practice it jurisdiction 
is used in its territorial sense. The expression ' out of the juris- ScJm™*** 
diction ' means beyond the territorial jurisdiction of the Court. jSriJ^ctiin. 
In the earliest cases which arose under the Rules of Court, there 
is a tendency to confuse this territorial use of the word with 
that which is equivalent to campHence; for example. Grove, J., in 
Harris y, Harris V. Owners of the JFranconia^ said that Order XI. * does not 
a cTpfpT * alter or extend the jurisdiction of the Courts, but only gives them 
'power to allow service of process abroad in respect of a cause 
' of action arising in this country. That leaves the jurisdiction 
* of the Courts of Law, whether High Court or Court of Admiralty, 



at p. 178 ^ 
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Examinatk» * just OS it was before.' The comphUnce of the Courts indeeti 
GfOTc, J. remains untouched : in so far as the nature of the cause of action 
is concerned the jurisdiction could scarcely have been extended : 
nor was it altered : it remains an *' universal and protecting juris- 
diction.'' But by bringing absent defendants within the power of 
the Courts in certain cases, many fresh actions were brought 
within the jurisdiction of the Courts. To this extent the juris- 
diction of the Courts has been altered and extended. And as to 
the locality of the cause of action, it was immaterial where either 
idenrity/)f the Common Law or the Admiralty Division could, under its 
of Common ordinary territorial powers, act in personam: it was immaterial 
AdminitY too where the Admiralty Division could act in rem. It becomes 
acthig in material when either Division acts in personam under its extra- 
p^rnmam, ^^^^^^ extra territorial powers ; but the extent of the materiality 
is defined in the rules, and there is no broad rule governing it. 
The identity of both the jurisdiction and the competence of the 
Common Law and Admiralty Divisions, when acting in personam^ 
was explained by Sir R. Philimore in re Smith and in the Fivar. 

The territorial area within which Courts have jurisdiction over 
all persons is, in ordinary cases, coterminous with the territorial 
area over which the Sovereign rules. But in the case of a com- 
posite kingdom, such as that ruled over by the Queen of England, 
it is necessary to introduce a limitation to this general principle. 
The territorial area of jurisdiction of the different Courts of the 
Queen is limited to that part of the dominions within which they 
are established : for the Courts of England, Scotland, and Ireland, 
these areas are England, Scotland, and Ireland respectively : for 
the Courts of India and of the Colonies, the areas are the Presi- 
dencies and the Colonies respectively : for the Queen's Consular 
Courts in Oriental countries, the areas are, in a similar way, 
coterminous with the areas ruled over by the Sovereign who has 
granted the right by treaty to establish these Courts. 

These areas include a certain amount of the adjoining sea, 

called the * territorial waters.' As to the extent of these waters, 

the Court of Crown Cases Reserved decided by seven Judges to 

six, in J^. V. jKeyn^ that the territory of the kingdom did not go 

Araaof dvU beyoud low-water mark : and that the three-mile limit over which 

jum icuon. .^ j^^ j^^g 1^^^^ supposed to extend was a fiction. This decision 

is binding on all the Courts {Harris v. Owners of Franconid) ; 
and therefore governs for the Civil Courts the question whether 
service is to be effected within or without the jurisdiction. 
The jurisdiction of the Criminal Courts was however extended 
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Ohaptw L by the * Territorial Waters Jurisdiction Act, 1&78/ to all offences Awa ©« 

committed by any person, whether subject or foveigner, ^ on jurisdiction^ 
' the open seas within the territorial waters of her Majesty's c; 73^ &. 3^ ' 
'dominion': meaning thereby 'such part of the sea adjacent Siz»p!'^. 
' to the coast of the United Kingdom, or the coast of some other 
' part of her Majesty's dominions, as is deemed by international sec. 7* 

* law to be within the territorial sovereignty of her Majesty ' • 
the actual definition of the area of open sea included being ' one 

* marine league of the coast measured from low-water mark.' 

The recital in the preamble that the 'rightful jurisdiction of.Reduain 
' her Majesty, her heirs and successors, extends and has always does not , 
' extended over the open seas adjacent to Uie coasts of the United .sion in^. v. 
'Kingdom and of all other parts of her Majesty's dominions ^^ 
' to such a distance as is necessary for the further defence and 
'security of such dominions,' does not affect the decision in 

f Ex- 0^6** '^' ^* '^^^^ ^ ^ '^^ P^^^ °^' ^^^^^ ^^ application as to the (uturei 
A question arises in connexion with Oriental countries which 
illustrates the purely territorial use of the word 'jurisdiction' in <Fordgn 
connexion with this subject Does the jurisdiction of the High ^*°* 
Court extend to countries where the Queen has acquired ' foreign 
'jurisdiction'? 

In occupied countries the answer is in the negative. The in occupied 
Queen has no jurisdiction over her subjects in any country j?ri^ktu>n 
where there is an opposing sovereignty, whether of Emperor or o>Str"**' 
of Chief, from whom jurisdiction could be obtained, either by ^*^ ^' ^®' 
Treaty or by sufferance; and where jurisdiction has been so 
obtained it must be exercised by Order in Council,, under which 
the Consular Courts have been established. But the Foreign 
Jurisdiction Act, section a, declares that in foreign countries with- « & 54 yic: 
out regular governments, recognized by the people as govemmentSi jurisdiction 
' her Majesty shall by virtue of this Act have jurisdiction over SSSSwT**^ 
' her Majesty's subjects for the time being resident in or resorting* 
' to that country : and that jurisdiction shall be jurisdiction of 
'her Majesty in a foreign country within the meaning of th« 
' other provisions of this Act' This last sentence seems to imply to be 

, exercised bj5 

that the jurisdiction of the Queen does not come mto operation* Order u 
until it is expressly exercised by the Queen ia the manner pro- 
vided by the Act, that is, by Order in Council It seems probable ^fHi^S^***" 
that in this case also no extension of the jurisdiction of the St?x?end 
Queen's Courts in England was contemplated, or results from the ^,j^'"** 
section. ;fo?*;p». , 

, junsdiction. 

With regard to British Embassies and Legations abroad the»»t^ 
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Exterritori- privilege of exterritoriality applies to them, so as to exempt the Oluipttr I. 
Embassies. ptrsoTiTul from the local jurisdiction. The doctrine that they 
[Bx: p. 18L] are actually denationalized, and are part of the country which the 
Chief of the mission represents, is untenable. They do not there- 
fore come within the territorial jurisdiction of the home tribunals. 
Foreign, And on the same principle foreign Embassies in England are 
Eogiandr ^ exterritorial, but they are not denationalized so as to make them 
' out of the jurisdiction ' within the meaning of Order XL Redress 
against those who enjoy this privilege of exterritoriality must be 
obtained, if possible, by means of the extra-territorial jurisdiction 
of the tribunals of their own country. 
Ships: The law as to ships on the high seas is not free from uncertainty : 

juriSicdon they are said to be theoretically part of the territory of their flag. 
STuSSl** If they were so, the whole body of the law would apply to 
persons on board, and the jurisdiction of the Civil Courts would 
extend to them. But special legislation is considered to be 
necessary, and this supports the opposite contention 'that the 
[Hall, inttr- ' jurisdiction exercised by a State over its merchant vessels upon 
Saw, p. 247 ] * the ocean is conceded to it in virtue of its ownership of them as 
* property in a place where no local jurisdiction exists.* If this be 
so, although the theory is not entirely satisfactory, then the 
Courts have no jurisdiction inherent, but only such as may be 
given by statute : the case of ships being on the same footing as 
unoccupied countries, except that the power of legislation in 
respect of people on board is not vested in the Sovereign* If the 
Courts had jurisdiction complicated questions might arise as to 
the rival claims of the English, Scotch, and Irish Courts. 
Service of The question raises a very practical point If a ship is part of 
b2Si*3iip. the national territory, an eight-day writ may issue against persons 
on board, and service of it may be aflfected as best may be : if it 
is not, directly the ship is at sea the persons on board axe out of 
the jurisdiction of the Courts, for they are in a place which 
requires special legislation to deal with them, and then Order 
XI. applies. This latter principle was assumed in Brte v. Brf v. 

Mttftscuux* 

Marescaux. A slander had been uttered on board a British 7 Q* b. d. 
merchant vessel at sea, charging one of the officers with mis- ^^' 
conduct The special damage, in respect of which the action 
was proposed to be brought, occurred in London. Under the 
Rules of 1875, leave could have been granted if the act had been 
done within the jurisdiction. The actual decision has no bearing 
on the Rules of 1883 ; but so far as the present question is con- 
cerned it was assumed throughout the arguments that the act of 
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Chapter L uttering the slander had been committed out of the jurisdiction. 
Sga^rvtfty. But the Queen's Bench Division, in Scagrove v. Parks^ referred 
(1891)1 Q.B. with approval to the territorial theory, in the case of a defendant 
on a British man-of-war. There is no authority for saying that 
the territorial theory applies to ships of war even though it should Ship«of 
not apply to ships of peace. The fundamental difference is that 
in all the waters of a foreign State ships of war have the privilege 
of exterritoriality, while merchant vessels and the persons on Extent of 
board pass imder the jurisdiction of the foreign State; but on tonaUtyoc 
the high seas the same rule governs both. ^' 

Now if the theory of territory is sound, it has to be combined 
in some way or other with this rule as to exterritoriality: and 
therefore the Courts of the United Kingdom would cease to 
have jurisdiction over persons on board merchant ships directly 
they pass within the territorial waters of a foreign State — apart 
of course from any express statute extending to such persons — 
but they would continue to have jurisdiction over those on board 
ships of war even while they are lying in a foreign harbour. 
If, on the other hand, the territorial theory is unsound, then in 
the case both of merchant ships and ships of war the juris- 
diction of the Courts would cease beyond low-water mark, and 
the consequences of the exterritoriality of ships of war in foreign 
waters becomes very uncertain. 

The converse case is free from difficulty. An ordinary writ Forcipi 
can be served on board a foreign merchant ship within English lish waters, 
territorial waters : but all persons on board a foreign ship of war 
lying in an English harbour have the privilege of exterritoriality, 
and therefore process cannot be served on persons on board. 

Mr. Hall in his elaborate analysis of the two theories whicb 
prevail as to the jurisdiction of a State over its ships at sea, says — 
' A State has full civil jurisdiction over subjects on board, and 
* civil jurisdiction over foreigners to the extent and for the pur^ 
' poses that it is exercised over them on the soil of the State, 
' unless partial exemption is given to them when on board ship 
' by the municipal law of the State.' 

If this refers to the jurisdiction of the Legislature no ^ception* 
can be taken to the proposition* But it does not solve the 
question of the civil jurisdiction of the Courts. The preceding 
arguments seem to point to a view of the subject different to 
those already advanced : A ship on the high seas forms part of Stanested 
the dominions of its flag : it is, as it were, a moving colony : but a swe^ 
it loses this character directly it enters the waters of a foreign over ships' 
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State. A ship of war, however, is permitted^ by the comity of 0>aft» ^* 
nations, to retain this character. There is an essential difference o, u. ir: 4 & 
between a ship being part of the territory, and being part of the ^' — 
dominions, which depends on the difference, akeady dwelt on, 
x/iP'4^ between the area of jurisdiction of the Legislature and diat of 
Result as to the Courts. If this view is correct, then Order XL applies to all 
^l^f persons on board English ships in precisely the same way as 
the Courts, j^ applies to all persons in an English colony: and the same 
conditions continue in the waters of a foreign State in the 
case of ships to which the privilege of exterritoriality extends. 

in. The Issue of the Writ. 
Order IL Rule 4. 

Leave for No writ of summons for service out of the jurisdiction, or of which notice 

issue of writ is to be (riven out of the jurisdiction, shall be issued without leave of the 

for service _ ^ - , *' 

out of Court or a Judge, 
jurisdictioa. 

Rule 5. 

Form of writ A writ of summons to be served out of the jurisdiction, or of which notice 
'^ ^T>^® is to be given out of the jurisdiction, shall be in one of the Forms Nos: 5, 6, 
jurisdiction. 7, and 8 in Appendix A, Part I, with such variations as circumstances may 

require. Such notice shall be in one of the Forms Nos: 9 and 10 in the 

same Part, with such variations as circumstances may require. 

Leave This Order lays down the fundamental principle of the pro- « 

fwueof writ cedure, namely, that leave must be obtained before the plaintifT 
ab^^^^ o^u ^vail himself of it : it deals simply with the issue of the writ 

for service abroad, or of which notice, under Order XL, rule 6, 

will be served abroad. This notice is the formal notice No. 9 or 

10 in the Appendix. 
, In connexion with this Order it is important to notice what has 

already been dwelt on in the Introduction, that the mere fact that 

the defendant is abroad does not make it absolutely essential for 
but ordinary the plaintiff to avail himself of this Order. He may issue an 
UsueTo^be Ordinary writ, and serve it on the defendant when, and if, he 
England if comes within the jurisdiction. This point is frequently referred 
possible. ^^ jj^ ^j^g leading cases on the subject, and forms indeed the basis 

of many decisions. It was specifically decided in the HelensUa* tju 
Practice in An crroucous practice seems for some rime to have grown up fp?£^ 
ShSS^5en- ^ Chambers of refusing to issue an ordinary writ if the defendant ta^ w. a, 
forei^*** had a foreign address. This practice was specially referred to 13P. d%. 
address. ^^ approval in the W. A. Scholten by Butt, J., and apparently k^^cJ: 

also in Sedgivick v. Yedras Co: by the Queen's Bench Division, but \i^' ^' 
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Ohapter X. it was undoubtedly contrary to the principle of the law : and the 
o. ii. it: 4 ft Annual Practice for 1892 states that the practice now prevails of 

5- allowing the ordinary writ to issue in such cases, but to stamp it 

*not for service out of the jurisdiction without order.' The 

precaution of warning plaintiffs is undoubtedly a wise one : but 

the implication which is involved in the words is not accurate : 

no order could be given to serve this writ out of the jurisdiction. 

The order for service abroad applies to another form of writ 

On the principle stated above, if an ordinary writ has been 

StJmcky. issued against a person abroad, and it is served on some one 

1?WR. 78L within the jurisdiction on his behalf who was not authorized to 

accept service, and could not be so served by law, the proper 

course would be to apply to set aside the service, and not the 

issue of the writ ; in Sedgwick v. Yedras Mining Co: however, the 

writ itself was set aside. 

So much emphasis is laid on the distinction between the two 
writs that we might not unreasonably expect to find some 
fundamental difference in the forms. The differences in the The 
body of the writs however are merely verbal, and are not essen- bet^^^ 
tial : they are not even constant in all the forms used for service ^Appo^ix, 
abroad. pp;"5."9. 

In all the four forms a Nota bene indorsement is added The 
containing directions to the plaintiff as to when the writ is to be on TiTwHt 
used. This indorsement practically constitutes the whole differ- abrwdT^. 
ence between the two ordinary writs. It might have seemed ^21^9!^ **' 
sufficient to allow this indorsement to be added, by leave of the 
Court, to an ordinary writ : as was in fact done in the case of an 
K*iUey. amended writ by Jessel, M.R., in Keate v. Fhiiiips, turning it into 
w. N. i'878, an amended writ for service abroad issued by leave. But although 
^' ' this seems to have been sufficient in the case of an amended writ, 

it would not be sound in theory for the ordinary writ, because that 
writ is issued without leave; whereas an action which is to be 
begun by service abroad must be begun by leave. Distinct forms 
for the two writs are therefore essential. 

The 'notice' for use in the case of foreigners out of the dominions 
is, for reasons to be presently considered, shorn of all words 
appertaining to sovereignty : the defendant is to ' take notice ' 
that the writ is issued, and he is required within so many days to 
defend the action. The indorsements on the writ are copied into 
the notice. But this only applies to the indorsements referred to 
in Order II., rule i, and in Order III. Where therefore the indorsement 
Chancery practice required that the Judge's order for service olii?^** 
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should be indorsed on the writ, and this order had not been ClMfteg I. 
copied into the notice, the Court of Appeal held that the notice o. u. rr: 4 & 
was not invalid. {Reynolds v. Coleman.) *' — 

Jurisdiction It must be noticed that leave is actually required twice over, c^man ""' 
Meters and that there are in theory two applications : the first under |f ^^[ ^' *' 
chHsfQerks q^^ jj^^ g^j. i^g^y^ lo ^j,^ ^g ^t^ the second under Order 

s^p*SaL XI., for leave to serve the writ ^In practice however the 
A^d^^^"^' two applications are combined. Nevertheless in strictness the 
V^it^.' leave to issue the writ is within the jurisdiction of the Master 
x^ir: L.R. jjj Chambers, the leave to serve it solely within that of the 

Judge.* 
o. liv. r. la By Order LIV., rule 12 {h) the Masters in the Queen's Bench 
jimsdiction Division, and the Registrars in the Probate, Divorce, and 
and **^" Admiralty Division, have no jurisdiction in 'granting leave for 
^**^***™*" * service out of the jurisdiction of a writ, or notice of a writ, of 

* summons.' And the same rule holds \rith regard to the Chief 
cw.r. 15. Clerks in the Chancery Division; by Order LV., rule 15, it is 
if Chief *°" provided that * applications for substituted service and for service 
Qerks. « ^^^ ^£ ^^ jurisdiction, shall be brought before the Judge in 

• person.' 

o. xxxT. r. 6. And by Order XXXV., rule 6, the limitations to the jurisdiction 
o^District of the Masters or Chief Clerks are extended to that of the 
District RegistiarsL The order in the case of District Registry 
writs for service out of the jurisdiction will therefore be made by 
the Judge in Chambers in London. 



Specially en- A Specially indorsed writ, or notice of it, may be served out 

dorsed writ. 



Registrars. 



of the jurisdiction. 

Chancery * In Stigand v, SHgand, Hall, V.C, , said : — * Since my decision in Young v, Stigandy. 

prarticc. « Brassey^ a form of procedure has been adopted which appears to work weU. . . f^'S^D. 
< The practice is, as I understand it, as foUows : The applications for leave to 4^ 
' issue and for leave to serve are made in Chambers either separately or B^uSn. 
* simultaneously. When they are made separately, a copy of the writ is, in * Ch: d. 277. 
' the first instance, brought to the Chief Clerk of the Judge, with whose name 
' it is to be marked, and a verbal statement is made to him of the nature of the 
' action, whereupon, unless the case is one which requires to be brought under 
' the personal consideration of the Judge, a course which is adopted in all but 
' very plain cases, the Chief Clerk endorses on the copy of the writ the leave to 
' issue it, and then the subsequent order giving leave to serve the writ thus 
^issued is made upon affidavit intituled in the action. If the applications 
' are made simultaneously the application for leave to serve is supported by 
' affidavit intituled in the matter of the intended action.' 
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chayttr I. Order III. Rule 7. 

O. iii. r. 7. 'Wherever the plaintiff's claim is for a debt or tiqaidated demand cmly, the indorsement 

O. vi. rr: 1 indorsement, besides stating the nature of the claim, shall slate the amount ofw"*.^'**'* 
'..^ claimed for debt, or in respect of such demand, and for costs respectively, liquidated, 

and shall further state, that upon payment thereof within four days after 
service, or in case of a writ not for service within the jurisdiction within the For service 
time allowed for appearance, further proceedings will be stayed. Such ^^"'^<** 
statement shall be in the form in Appendix A, Part III. sec. iii. The de- 
fendant may, notwithstanding such payment, have the costs taxed, and if 
more than one-sixth be disallowed, the plaintiff's solicitor shall pay the 
costs of taxation. 

There is thus an important difference in the practice as to service 
within and service out of the jurisdiction. When the specially Time for 
indorsed writ is for service abroad the time for payment of the ^^*"*' 
claim so as to stay further proceedings is the same as the time 
limited for appearance, and not four days as in the ordinary case. 
And if this time is not properly inserted in the writ, or notice of 

^« V. writ, the service is invalid. {Galli v. Mongrud.) 

L.R. X c'p. As to the time for appearance, see post^ under Order XI., rule c^p. 54* 
5 : and the Time Table in the Appendix. d?x, p.^»3. 

IV. Concurrent Writs. 
Order Ml. Rule 1. 

The plaintiff in any action may, at the time of or at any time during Concurrent 
twelve months after the issuing cf the original writ of summons, issne one |^'^°^ 
or more concurrent writ or writs, each concurrent writ to bear teste of the 
same day as the original writ, and to be marked with a seal bearing the 
word ' concurrent,' and the date of issuing the concurrent writ ; and such 
seal shall be impressed upon the writ by the proper officer : provided always, 
that such concurrent writ or writs shall only be in force for the period during 
which the original writ in such action shall be in force. 

Rule 2. 

A writ for service within the jurisdiction may be issued and marked as a Concurrent 
concurrent writ with one for service, or whereof notice in lieu of service is to JJdwidlout* 
be given, out of the jurisdiction ; and a writ for service, or whereof notice in the jurisdic- 
lieu of service is to be given, out of the jurisdiction may be issued and '^°' 
marked as a concorreat writ with one for service within the jurisdiction. 

The practice of concurrent writs applies in general to cases Concurrent 
where there are several defendants. The advisability of issuing ^^ where 
concurrent writs, where all the defendants are within the jurisdic- times for 
tion, and the times for appearing are the same for all, rests with S*2v««fto 
the plaintifil But whenever different times for appearing are defradants.' 
given to different defendants, it is absolutely necessary to act 
^ under this Order, and thus the practice is specially adapted to 
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. cases where one of several defendants is out of the jurisdiction* Chapter !• 
{Beddington v. Beddington ; TraUl v. JPorUr,) The concurrent o. vi. it. i 

writ has the full title of the case, including the names of all * "' 

the defendants, but it is directed only to the particular defen- ^****'«*~ 
dant or defendants intended to be served. If the defendant to f rd^JX 
be served is a foreigner, notice of the concurrent writ only will be p^jl^' 
served out of the jurisdiction. ^''' ^ ^ 

Under ordinary circumstances the concurrent writs are iden- 
tical: but rule a allows the special writ for issue and service 
out of the jurisdiction, to be marked as 'concurrent' with the 
When leave Ordinary one for service within the jurisdiction. That is to say, 
i«nM?fcon- coucurrent writs are to be treated precisely as ordinary writs, 
current wnt. j£ ^ coucurrent Writ is issued under rule i against one of the 
defendants who is out of the jurisdiction, it cannot be- served on 
him unless he comes within the jurisdiction. If service of a con- 
current writ abroad is required there must be an order for issue 
and service, and the whole of the procedure of Order XL must 
be applied. It is only the concurrent writ for service within 
the jurisdiction that can be issued without leave. 
When con. Concurrent writs under rule 2 may be used where an action is 
cunrent wnu ^j^g^j^ against scvcral defendants, some of whom are out of the 
€/:p. 36. jurisdiction: where defendants within the jurisdiction are added 
in the ordinary way to an action begun under Order XI. : and 
also where proper parties are joined under Order XL, rule i (g), 
to an action begun by service within the jurisdiction. Where 
proper parties are joined the ordinary procedure of serving the 
amended writ out of the jurisdiction may be adopted, as was done 
in JTea^e v. Phillips. Concurrent amended writs may however be Keau v. 
used under rule 2, leave being obtained under Order XL, in the w. ^1878, 
usual way. This practice was considered and approved in Burt Burt v. 
V. Bowen, The amendment to the writ may be made by order of 8t!T.' k. 
the Master : the question of serving the amended writ out of the 
jurisdiction would then come before the Judge, and the propriety 
of the joinder would be considered under Order XL, rule i (f). 
Concurrent writs are also used, subject to the rule as to leave, 
where it may be expedient, where there is only one defendant, 
and he is sometimes resident in England and sometimes abroad 
An example is to be found in SmaUpage v. Tonge. i*^T?^**^* 

Eniaf«dnent In this casc the Court of Appeal further decided that the twelve »7 Q. b. b. 
o.uiv'.r. 7. months allowed by Order VL, rule i, for issuing a concurrent 
writ could be enlarged, under the general power of enlarging 
time for taking any proceeding given by Order LXIV., rule 7, 
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Chapter t although that writ may only have been kept alive by renewals Renewal of 
o. vi. rr: x Under Order VIIL, rule i. The Court will exercise a discretion o. iiii.r. i. 

'* in the matter, and make such order * as the justice of the case 

* may require.' The Court of Queen's Bench in refusing the en- 
largement of time had adopted the decision under the Common 
CoUty. Law Procedure Act, 1852, in Coles y. Sherrard. The Statute of gPJJJ^^^"^ «' 
II Ex: 48^. Limitations would, it is true, have prevented a fresh action from Luniutions. 
being begun, but the permission to renew a writ which it has not 
been possible to serve expressly operates to prevent the statute 
DoyUy. running. The principle laid down in Doyle v. Kaufman^ and 
3 Q. B. D.' approved by the Court of Appeal in Heweti v. Barr^ is entirely 
Ytewett V. different. There the plainti£f had not availed himself of Order 
(z89i)zQ.B. VIIL to keep his writ alive : the cause of action had meanwhile 
^' become statute-barred, and the Court refused to extend the time 

for applying for leave to renew. 
charringtoK This subject was also discussed in Charrington v. Witherbyy in 
\itheri^, which case Malins, V.C, made an order for a concurrent writ on 
^,^^\ one defendant abroad after the twelve months had expired, sta)ring 
the proceedings against nine others within the jurisdiction until 
the service had been effected, the plaintiff paying all costs of the 
application. The Court of Appeal doubted the propriety of the 
order, but declined to interfere on the ground that it was a dis- 
cretionary power vested in the Judge. 



Practice Rule (6). 

As to Issue and Service of Writ of Summons or Motioe in lieu 

of Service out of the Jurisdiction. 

It being necessary that the order under Order XI., rule 5, for leave to Order for 
serve the writ or notice thereof be drawn up before it can be acted upon, *"^<* ^^'^ 
whether for the purpose of judgment or otherwise, it is directed (in order to 
avoid the expense of a stamp on a fiat for the issue of the writ) that an order 
be drawn up, which order shall include leave to issue the writ and to serve 
the same or notice thereof, and shall specify the kingdom, colony, or place 
where the service is to be effected, and limit the days allowed for defendant 
to appear. 

[Note, — In Chancery the order is indorsed on the writ : Annual Practice, 
1892, p. 97.] 

A writ against defendants one or some of whom appear to be out of the 
jurisdiction may be issued without any order for service having been first 
obtained, but such writ must be specially sealed with a notification on (and as 
part oO the writ that it is * not for service out of jurisdiction without order.* 
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ThisOnier IS This important Order, which is Order XI. of 1875 remodelled, 

a complete 

code; contains the complete code of cases in which a writ of summons 

may be served out of the jurisdiction, for both the Chancery and 
the Common Law Divisions of the High Court The sub-rules of 
and is based rulc I are elaborate and carefully drawn ; they are based almost 
principles of entirely on the broad principles which have been considered in 
the Introductory Chapter, and stand in the place of the simpler 
rule of sections 18 and 19 of the Common Law Procedure Act, 
1852, which made the jurisdiction of the Court depend on the 
cause of action arising, or on the breach of a contract made, 
within the jurisdiction. Some cases are still occasionally found 
however in which the first part of this rule is assumed to be 
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Chapter incorporated with, or to be the basis of, Order XI. In such a 

^ case, for example, as Shearman v. Ftndlay, it is exceedingly 

o,xu^r. difficult to see why the leave should have been granted even 

skearmoH provisionally, as it was : for the publication of a libel iii England 

aaW.R. i». by a person out of the jurisdiction (in Scotland) clearly does not 

fall within the sub-rules. 

As we shall presently see, the discretion vested in the Courts 
enables them to protect an absent defendant from vexatious and 
harassing actions being brought against him ; but on the other 
Harrier, hand. Hall, V.C, said in Harris v. Flemings that the Order was Principle of 
13 ch-^. also for the protection of plaintiffs, and that for this purpose the Son?"^ 
*'P*'*- whole clause (of 1875) roust receive a wide construction, so as 
not to prevent proper and reasonable cases being brought within 
it The Courts now however seem disposed to construe the 
rules with rigid precision. 

The first general principle, then, is that Order XI. stands in the 014 practice 
place both of the old practice under the Common Law Procedure in both 
Act, and also of the very wide power of the Court of Chancery 
under the Consolidated Order X. of i860. The old Chancery 
re Eager, practicc was declared to be extinct by Jessel, M.R., in re Eager, 
^ ' ' £ager y, Johnstone : the point was subsequently more fully argued 
re Buifieid, and explained by the Court of Appeal in re Busfield, Whaley v. cf' p. m?. 

3aCh:D. n £ ij 
133. JDUSJiela. 

But it must often happen that there is a doubt whether or Method of 
not the cause of action falls within the sub-rules or not Where a^ib^T* 
it is possible to determine the question by applying principles of *^***** 
law to the facts laid before the Court by affidavit, we shall see, 
more especially in difficult contract cases, that the Court will then 
and there determine the question of law. The affidavits may, 
however, be so drawn as to leave a doubt, for example, as to what 
the terms of a contract actually were. When the Court is thus in 
doubt the plaintiff may be put under an undertaking, that if it 
Fawi^v, should appear at the trial that the facts do not bring the case Undertaking 
90 ch: D. at within the sub-rules, then although he might have a cause ofSJlJ^thin 
Thomas y, action, he is to submit to have his action dismissed. (JesseL ^**"^'"****' 
X7Q. B. D. M.R., Fowler v. Barsiaw: acted on by the Court of Appeal in 
^ToMumdy^ Thomos V. Duchess of Hamilton^ 

L.R. lEx: The point had really been decided, as early as 1866, in 
^SiwwwYA Diamond Y. Sutton, which was followed in Arromsmithy. Chandler 
97 L. T. 24a; and Nottagey. Aitken. Diamond v. Sutton establishes a further 
AiiiS!''' principle of great importance. The doubt there was whether the 
l^B^!^^' whole claim fell within the rule : it was clear that part of it did, 
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Canse of and the undertaking required was that the action should be limited Ohapttt 
^thinUie to this part. 'It would be an abuse of this Act if, under its 

salMrulcs not 



to be tacked * powcrs, he brings a defendant here, and then includes in the^"-'^''^^^ 
wdthin^iSbeiii. * samc actiou matters occurring elsewhere, and for which the Act 

* does fUff give him power to sue.' (Martin, B.) 

The refusal to give the undertaking is sufficient ground for re- 
fusing leave to issue or to serve the writ. 

The second general principle then is, that a cause of action not 
within the rules cannot be tacked on to one which is within the 
rules, and in respect of which leave to proceed has been obtained. 

The third* general principle is that the sub-rules of rule i, 
being linked by the word ' or,' are to be read disjunctively : each 
is complete in itself and is independent of the others. (Lord 
Coleridge, C.J., Tassell v. Hallm.) This of course applies to TasteUr, 
construction merely : it frequently happens that a case fadls under (Ts^fH'Q.B. 
two or more of these sub-rules. "'• 

Order XL Rule 1. 

When ser- Service out of the jurisdiction of a writ of summons or notice of a writ of 

vice allowedc i_iiji_ ^ vi l 

summons may be allowed by a Court or Judge whenever — 

^•Chapter -yy^ g^^^jj ^^ '^^ ^ subscqucut Chapter with the important limi- 
tation of the procedure to writs of summons and notices of writs of 
summons. Beyond this the only word which requires emphasis 
in this introduction to the sub-rules is * may.' It indicates, what 
is more expressly stated in a later rule, that the whole question of 
leave is put within the discretion of the Court. The special way 
in which this discretion is exercised will be dealt with when we 

cf: p. 46. come to consider, under rule 4, the rules governing the affidavits 
which supply the materials for its exercise. 

Land in {a) The whole subject-matter of the action is land situate within the juris- 

jun ictton. diction (with or without rents or profits) ; 

This sub-rule has not yet received judicial interpretation. It is 
evidently based on the general principle, already alluded to, that 
all questions affecting the title to real property are properly (in all 
probability, exclusively) within the jurisdiction of the Courts of 
the country where it is situate. Land can, it is suggested, only be 
the subject-matter of an action when the title to it is in question. 

The change from the rules of 1875 is important : * stock or 

* other property situate within the jurisdiction ' is now omitted, 
both in this and the following sub-rule. All traces of jurisdiction 
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Chiq^w exercised over the person consequent upon what is called 'juris- 

— ; .'diction over the thing * have, as has been pointed out in thec^p. iv. 

(^X^ ^' ' Introduction, disappeared from English law, except in the case of 
trusts affecting such property, under rule i (d). 

or (if) Any act, deed, will, contract, obligation, or liability affecting land Contracts, 
or hereditaments situate within the jurisdiction, is sought to be construed, ^;**^'^*^^^°* 
rectified, set aside, or enforced in the action ; jurisdiction. 

The words * act, deed, will, contract, obligation, or liability/ are 
to be read tfusdem generis. Uttering a slander abroad as to the 
title to land in England might be said to be an act affecting the 
land, but the case clearly would not fall within the sub-rule. 
Even under the wider rule of 1875, in which the words were 
* any act, deed, will, or thing, affecting such land,* they were held siander of 
Casey v. not to have been wide enough to cover such a case : in Casey wllhin'uie 
9 c. p.D. V. Amott^ the Court refused to allow the service, on the ground »^*»-™^ 
that the slander would not affect the land — that is, physically 
affect it, or the property in it — ^but would affect only the minds 
of intending purchasers, and the value of the land in the hands 
of the owners. 
Apuw V. In Agnew v. Usher the Queen's Bench Division held that an Contracts in 
i^qTb. d. action for rent of premises in England does not fall within the ESd!°'* '^ 
"^ sub-rule. 

If it is right to assume that the sub-rules {a) and {b) are based Action for 
upon the principle of the exclusive jurisdiction of the Courts of '*°'" 
the country where the land is situate, then the case follows the 
ButHos converse decision in Buenos Ayres Railway Co: v. Northern 
NorHufii ' /Railway Co: of Buenos Ayres, that an action for rent of premises 
Btunas abroad may be brought in England. 

3Q. B. D. Lord Coleridge, CJ., held that it was a pure question of 

***** contract (and as such fell under the other sub-rules) : and that 

the sub-rule no more applied to the case of the tenant who had 

contracted to pay the rent than it did to the case of a person 

who had guaranteed the rent. Smith, J., held that the words 

Kayty. 'sought to be enforced in the action' meant 'sought to be 

«} Q. B. D.' * specifically performed.' This dictum was expressly dissented 

^rJwv, from by Charles, J., in Kaye v. Sutherland. 

Ic!a.]* The case went to the Court of Appeal, but was decided there ^: ^ so. 

5^6. ' on another point. 

SuiMand. In Koye V. Sutherland^ on the other hand, service was allowed For compen* 
ao^Q. B. D. jj^ ^^ action by the outgoing tenant of a farm in Yorkshire to tenMt-nght. 
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recover from the landlord, ordinarily resident in Scotland, com- OhivUr 
pensation for tenant-right accoiding to the custom of the coimtj. ^ 
Stephen, J., held that 'the land was affected in the sense that it ^).'^'* ' 
Custon. t js held subject to the custom which forms part of the contract 

* under which land is usually taken in that part of the country ' : 
that although the custom was * not so strong a case of affecting 

* land as the custom of gavelkind, cnr borough English, or the like,' 
yet it was much stronger than an ordinary contract to pay rent 

On covenant Thesc two cascs fall One on either side of the line. A question 

to repair. 

midway between the two arose in TasseUv. Hallm. The action Tatsoiy. 
was against the assignee of a lease for breach of a covenant to (i893)Tqb. 
repair, and service out of the jurisdiction was allowed. The ^''* 
point established by the case was that a contract for rent was 
not excluded from the sub-rule merely because it was a personal 
contract: nor that the action for customary compensation was 
included in it merely because the custom attached to the land : 
but because the subject-matter of such a contract does affect 
the land, and the contract for rent does not affect the land. In 
Kaye v. Sutherland the i^intiff sought not only a remedy in Kay* v. 
respect of the customary tenant-right, but also damages for breach » a^fifS?'* 
of the personal agreement to pay compensation : and the decision '^^' 
must be taken to be that both claims were within the sub-rule. 
The decision therefore covered the personal covenant to repair, 
for ' such a covenant touches or runs with the land,' and there- 
fore ' affects ' the land. (Collins, }.) 

or {c) Any relief is sought against any person domiciled or ordinarily 
resident within the jurisdiction. 

Action for The words *any relief ' include actions for torts committed 

mitfed**"*" abroad, which are subject to the rule laid down in the Halley^ that Tk* HaiUf, 

abroad. ^^^ ^^^ ^^^^ ^^^ wTongful both by the law of the country where it Ijjf " ' ^' ^' 

was committed and also by the law of England. These words too 
render the discussion as to what is a ' cause of action,' unnecessary, 
and this not in contract only, but also in tort. This point was 
considered in Hadad v. Bruce. It may however be doubted Hadad^. 
whether the Divisional Court did not go too far in saying that f t'^'l. r. 
the plaintiff was entitled to leave without more. The infor- *°9- 
mation which the Judge in Chambers had required seemed to 
be for the purpose of ascertaining whether there really was a 
a cause of action, and not whether the contract — a promise of 
marriage — fell within rule i (e). But even under this sub-rule 
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CAi^^ leave will be refused if the action is friTolous or vexatious. Many 

difficulties of interpretation are also avoided ; such, for example, ^p,6. 



(^*'* '* * as arose in JBree v. MatescauXy as to whether the words ' act done 
Bre~ 'within the jurisdiction/ in the rule of 1875, iucluded a case 
^gf ef'Sf' where a wrongful act committed out of the jurisdiction was 
*^' followed by damage within the jurisdiction. 

The change from the rule of 1875 ^ ^^ torts is remarkable: Oum^iii 
formerly the jurisdiction was assumed whenever any act for^m!^«of 
which damages are sought to be recovered was done within the ^ '^' 
jurisdiction; it is now assumed in respect of the person com- 
mitting the act Actions for torts cannot, therefore, now beApinst 
brought against any defendants out of the jurisdiction other than ZeS^ of 
those specified in the rule» These are of two classes : — brought 

I. Persons domiciled f"*?'" . 
-This includes — 

(/'.) British subjects who have not acquired nor inherited a 
domicil in any foreign country ; 

(/>'.) foreigners who have acquired a domicil in England ; 

{iii.) either subjects or aliens whose domicil of origin is English, 
but who, having acquired a foreign domicil have abandoned it, 
although they have not yet exhibited the animus tnanmdi in 
England 

Beyond these rules, which are part of the law of domicil, 

' there is no warrant for the statement frequently made that the 

service is allowed against British subjects simply. The law of 

nationality is ignored in this first rule, though it appears in the 

rule regulating the service. 

II. Persons ' ordinarily resident' The meaning of these words Persons 
has not yet been explained It is possible that an interpretation resident, 
may be given to them based on section 6, (i) {d) of the Bank- 
ruptcy Act of 1883, in which the same alternative form of words 

are also used : ' a creditor cannot present a bankruptcy petition 
' against a debtor unless the debtor is domiciled in England, or, 

* within a year before the date of the presentation of the petition, 

* has ordinarily resided or had a dwelling house or place of business 
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//eecuard* in England,' (see re Hecquard^ ex parte Hecquard). The words ^p. 165. 



tils. 



would also cover the case of a foreigner who was consul for a Fo« 
foreign country, and who could therefore not acquire a domicil in 
this country. 

or {d) The action is for the administration of the personal estate of any A<lminlsti»« 
deceased person, who at the time of his death was domiciled within the tion. 
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jurisdiction, or for the execution (as to property situate within the juris- Okapitf 
Trusu. diction) of the trusts of any written instrument, of which the person to be II* 

served is a trustee, which ought to be executed according to the law of q. jd. r. i 
England; ('^ ^_^ 

AdminUtra- In r€ Latu. Latu V. RMn. leave was dven for service of the -^fff ^« 

tian action. > o ^ Rohm. 

writ on a tuleur and executors in Jersey, the testator having died ss l. t. 149* 
domiciled in Jersey, possessed of some property there and also 
of English consols, and leaving a widow and two infant children. 
The widow and children resided in England, and the infants 
commenced an action for administration of the estate and for 
the appointment of guardians. With regard to the appointment 
of guardians, it is clear that the English Court had jurisdiction 
to make an order; but it is by no means dear where the power 
to order service on the tuteur abroad is to be found, or even if 
such service is necessary. But with regard to the administration, 
the testator died domiciled abroad, and the words of the sub-rule 
seem very explicit that leave to serve a writ out of the jurisdiction 
will only be granted when * the action is for the administration 
' of the personal estate of any deceased person, who at the time 
' of his death was domiciled within the jurisdiction.' With great 
respect, the point established by Orr-Ewing v. Orr-Ewing^ which On^Ewing 
Pearson, J., took as a precedent, was whether the Court had ^^^•^. 
jurisdiction, not to allow service out of the jurisdiction, but to 34* 
grant a decree for administration. The question of the validity of 
the service did not arise in that case, because the three defen- 
dants who were out of the jurisdiction had appeared, and had 
therefore accepted the jurisdiction of the English Courts to make 
such decree as they were by law entitled to make. There is no 
authority for saying that the service on them would have been 
upheld if it had been questioned before the Court in the usual way, 
except under sub«rule (g), as being on proper parties to the action 
already begun in England* 

Contracts. or (/) The action is founded on any breach or alleged breach within the 

jurisdiction of any contract wherever made, which, according to the terms 
thereof, ought to be performed within the jurisdiction, unless the defendant 
is domiciled or ordinarily resident in Scotland or Ireland ; 

In Lenders v. Anderson it was held that in the case of con- Ltndtn v. 
Defendanu tracts uuder this sub-rule the exception as to Scotch and Irish za gf bTd. 
oniinariiy defendants is absolute ; the discretion vested by rule a with ^' 
s^tiand^ regard to these defendants, in spite of the general words used 



Ireland. 



referring to rule i, is taken away in this case. It is usually said 
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OhApUr that the provision has been handed down from section iS of the 

— ; Common Law Procedure Act ; but the exception there was absolute 

(#) .*** '* ' and was applied to all cases. Although there is a difference 
between the rules of 1875 and those of 1883, as to the exercise 
of the discretionary power, the jurisdiction over Scotchmen 
and Irishmen has on the whole been enlarged by the Judi- 
cature Act 

By the rules of 1875, service was allowed whenever thcRoiaMto 
contract was entered into within the jurisdiction, and whenever ^<?the 
there was a breach within the jurisdiction of a contract wherever ^^.^ 
made. The first case is now cut out 

But certain words have been added to the second case, which Meaning of 
add considerably to the difficulties of interpretation : these words pertormed 
are ' which, according to the terms thereof, ought to be performed j!lris<Sction.' 
' within the jurisdiction.' Do these words mean that service will 
be allowed only when the contract is expressed to be performed 
in England ; or, more generally, when England as the place of 
performance is to be inferred from the other terms of the contract ? 

On the one hand, it may be said that if words are inserted in Two inter- 

pretations 

a sentence which, if they were omitted, would without doubt possible. 
include both contracts in which England is the expressed place 
of performance, and those in which England is to be inferred as 
the place — or as one of the places — of performance, these words 
must have some definite meaning : and that their meaning can 
only be the intentional exclusion of the latter class of cases. On 
the other hand, the terms of a contract are some express, some 
implied : if they are binding they are none the less terms of the 
contract though they are incorporated by implication merely. 
And therefore it might be argued that in an interpretation of the 
sub-rule which cuts out contracts to be performed in England 
according to their implied terms, the word 'express' would 
necessarily have to be read into the sentence. The decisions 
have not left the question entirely free from doubt 
The rule that a debtor must seek his creditor has not unnaturally Application 

... -^ . !■ 1 1 • of rule that 

given nse to many decisions. It is as applicable now to payment by debtor must 
cheque through the post as it was to the primitive mode of paying creditor. 
in hard cash. The contract is not performed until the cash has 
been received, or the cheque delivered and accepted in payment 
Therefore, no place of payment being expressly mentioned, the 
place of performance of the contract must be implied to be the 
vendor's place of business. If this is within the jurisdiction, then 
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the contract ' ought to be performed within the jurisdiction ' and <XkiM«r 
service will be allowed. This principle was acted on in Grem v. ^ 



Bronming [under the rule of 1875] where the action was for the S)."' '' * 
price of work done in Ireland, Cockbum, CJ., holding that the ^^~ 
non-payment was a breach of the contract within the jurisdic- ^'w^V- 
lion : and, under sub-rule {e\ in Rohey v. Snaefell Mining Co:^ Robty v. 
where goods had been supplied by the plaintiff in England to 90 q.b.d.' 
the defendant company in the Isle of Man, '^*' 

Favment by In Hinssall Y, Lawrenct it was also acted on, although payment Hassan r. 
was to be by bill accepted payable by the purchaser in Australia* 4 x. l. r.' 
It had to be accepted as payment by the vendor in London. '^' 

In ex parte Haywardy bills drawn by the plaintiff were accepted ^•' 
in London but payable in Ceylon : they were sent over to Ceylon 3 •^TlTr! 
for collection and were dishonoured But by the Bills of Ex- ^' 
45 & 46 Vic; change Act, 1882, section 19, an acceptance is general although 
it be to pay at a particular place ' unless it expressly states that 
* the bill is to be paid there only and not elsewhere/ Therefore 
vnder sections 59 and 54 no presentment was necessary. And 
therefore the acceptor was bound to find the holder; and there* 
fore the contract ought to have been performed within the 
jurisdiction. 

In Fry v. Raggto^ the contract was for delivery of coal in Fry v, 
Genoa, payment to be made ' in cash against the receipt of the 40 w: R,. 
'documents.' Mathew, J., considered that this was the same 
as if the agent of the consignor had to go to Genoa with the 
documents and receive the cash in exchange. Ix>rd Coleridge, 
C.J., however, thought that the payment was to be in England, 
the usual course of business having been payment by cheque 
sent to England, and the payment being to be made in English 
money ; and therefore the order for the service of the writ was 
allowed to stand 

In Watson v. Dreyfus^ a claim was made against an s^ent ^o*^ ^* 
in France on the ground that he bad received secret commissions 4 1. l. r. 
which he was bound to pay over to the principal Again it 
was su^ued that the alleged debtor should pay the creditor 
wherever he was, more especially as the money had been received 
in England. The Court refused to apply the rule. The 
principal had been in fact resident in Peru, and the action 
in this country was brought by his representatives. 
The rule is So far then the cases show a disposition in the Courts to 
iSto'S^"©^ incorporate into a contract for the purposes of the rule of 
im^e^dtcntt service, the principle of law which governs its performance ; and 
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CbMiir the rule seems capable of being read simply as referring ta 
^ contracts which 'ought to be performed within the jurisdiction,' 
(e),"' ^' ' And this would manifestly include a simpler class of cases ; such 
GoiZn"^, for example as Golden v. DarloWy where the defendant wrote from 
fiCiu'R. America to the plaintiff saying that he would pay his father's 
^' debts if actions against him were stayed. Service was allowed, 

England as the place of payment being implied^ though not 
expressed 
Rtjnoidxy. In Reynolds v. Coliman^ we have a definite decision upon the PUceof 
36 ch: b. question. The Court of Appeal held that the performance within nLa no^ 
^ ^ the jurisdiction need not be an express term* Cotton, L.J., said : but^ be 

' In my opinion those words mean, that you must look at the droim- "* 
* contract and at the facts which existed at the time when •**°^** 
'the contract was made, and then determine whether, having 
'regard to the terms, the contract was one which ought to have 
' been performed within the jurisdiction, and do not mean that 
' there must be an express provision tha^ the contract is to be 
' performed within the jurisdiction.' The contract was to transfer 
shares in an English Company to the plaintiff It was said 
that such a contract might be performed by the execution of 
a deed of transfer in the United States. But that would not 
have been sufficient, because the transferor must deliver the 
deed of transfer to the transferee: that is to say, to him in. 
England, his residence and place of business being theve. 
The simple inference from this case was somewhat disturbed Limiutk>a 
Beu^. by the Court of Appeal in Bell v. Antwerp and Brazil Lim, The priodpic. 
i!ij^ company had chartered a ship from the English shipowners to 
S?^xo3.'^' take cargo from London to a forcigA port The charter-party 
simulated that all lighterage should be at the consignee's risk and 
expense, an indemnity being given to the owners in respect Contnct of 
of all lighterage paid by them at the p<Mt of discharge. No *° *°^'^' 
place was specified for payment of money due under the 
indemnity, lighterage having been paid, the owner sought 
to serve a writ on the company out of the jurisdiction on the 
ground that the payment under the indemnity should be made in 
England ; leave was refused. 

Lord Esher, M.R., said that there were really two principles Two mies of 
as to payment on a contract with no expressed place of payment B^TtT 
The debtor is bound to find the creditor and pay him. Also and debtor ' 
the debtor is bound to pay the creditor on demand : and the demwL^ 
creditor may demand payment from the debtor wherever he 
may find him. Therefore under this rule payment might be 
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an3rwhere. The lighterage would have been paid by the ship- Ckagttf 
owner at the port of discharge: and therefore the obligation 
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to indemnify would be complete so soon as the payment had^)"''^'' 
been made at that port: and if demanded there would have 
been payable there. 

On the general construction of the rule and as to the effect 
of Reynolds v. Coleman^ the learned Master of the Rolls said : ^TJ^^* 
'The words are not "which according to the course of business, 36Ch:D. 
'^ or the surrounding circumstances, ought to be performed within 
" the jurisdiction," but "which according to the terms thereof ought 
** to be performed within the jurisdiction." Cotton, L. J., said . . . 
that the words of the rule meant that you must look at the 
contract and the facts which existed at the time when the 
contract was made, and then determine whether, having regard 
to the terms, the contract was one which ought to be performed 
within the jurisdiction. It seems to me that what he says 
merely amounts to saying that the Court must look at the 
contract, and construing it according to the ordinary rules of 
construction with regard to contracts, must see whether upon 
the terms of the contract, so construed, it appears to be one 
to be performed within the jurisdiction . . . How then does 
the case stand with regard to this contract to indemnify the 
shipowners in respect of lighterage? If the charterers were 
bound to perform it out of the jurisdiction, if required by the 
shipowners to do so, how can it be said to be a contract 
which, according to its terms, ought to be performed within the 
jurisdiction? It seems tq me that the case is not within 
the rule. Where a contract is one which may be performed in 
or out of the jurisdiction, as the case may be, I do not see how 
it can be a contract which, according to its terms, ought to 
be performed within any more than without the jurisdiction.' 
Lopes, L.J., considered that the inference was that the payment 
ought ' to have been made at the port of discharge. Kay, L. J., 
ntroduced the 'surrounding circumstances,' holding that the 
contract must be to be performed within the jurisdiction ' either 
from its express terms,' or, 'on the construction of its terms 
applied to the surrounding circumstances.' 

It is of the greatest importance to determine accurately the 
full effect of this decision. One construction of a somewhat 
limited nature may be put upon it, but which is not altogether 
an improbable one. If we consider the extreme difficulty of 
applying the rule that the debtor must seek out his creditor in 
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Ckapfetr cases where he is travelling, even within the jurisdiction, it seems 
probable that it would be construed to mean, at least in 



^^^xur.z QQ|Q|Qgf(.i2i cases, that the debtor must pay at the creditor's 
place of business, and not to the creditor personally: and 
this would hold good if the creditor himself were abroad 
The fact is that this, like every other question concerning 
contracts, resolves itself into ascertaining the intention of the 
parties. In simple cases the intention is that pajrment is to 
be made at the place of business of the vendor, the receipt 
being given by the duly authorized agent. Now the contract 
^'^^ of indemnity in Bel/ v. Antwerp and Brazil Line, was practically 
r'sT) o '^^^^^^^ ^^^^ ^^^ shipowners had paid the lighterage at the 
B. 103. foreign port : and, without going to the full extent of saying 
that die place where the contract actually comes into being, 
where the obligation arises, indicates the place of payment, 
it may be that the nature of a contract of indemnity is such 
that an intention of the parties may be inferred to make the place 
where the obligation comes into being the place of payment 

But Lord Esher^s judgment goes much further than this. The 
general principle that a demand may be made anywhere, and 
that payment must be made where the demand is made, applies 
to the simple case of debtor and creditor: and the rule laid 
down that where this is the case the contract is one which may 
be performed anywhere, and therefore is not one which * accord- 
* ing to the terms thereof, ought to be performed within the juris- 
Boier V. * diction,' covers the simple case of liodey v. Snae/ell Co. And 
m^. B. d!' the general result is to introduce into the rule, not the word 
'^'* 'express,' but the word 'only.' There is no other inference c/:- p. ax. 

possible. And the rule is then reduced to a case in which 
the debtor may refuse the demand made anywhere, and can 
insist on discharging the contract at the place which the terms 
of the contract indicate as the place of performance. It is 
suggested that the other cases decided by the Court of Appeal 
warrant the statement that the contract is one which, ' according to 
the terms thereof, ought to be performed within the jurisdiction,' 
if England is one of the places in which it ought to be performed 
if the demand is legally made for its performance there. 

It must be remembered that the due performance of a contract when con. 
may require that some act should not be done, and that is nes^tive!^ 
consequently the breach would then consist of an act of com- p^^^Lmce 
mission: and here it is exceedingly unlikely that any specific " *°^^***'** 
place of performance would either be specially mentioned, or 
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could even be inferred : the contract would be not to do the OOmtaf 
act anywhere. ^ 



In j€ukson y. Spittally i<x example, the contract, entered into Xe\^' '^' ' 
in the Isle of Man, was not to endorse a bill of exchange given jackl^y. 
to the defendant as security: the breach, by indorsing over^f^f^Qp 
took place in Manchester. Now it seems dear that, on the ^' 
general principle laid down by Cotton, LJ., here was a contract 
which indicated, not expressly, but by unmistakable inference, 
that it ought to be performed or observed in England But 
it is equally clear that it also falls within Lord Esher's principle : 
because it might be performed or observed either within or 
without the jurisdiction. 

The question of payment under a contract was revived in 
the Court of Appeal in Hein v. Stein: and the judgment adopts Rnmv. 
the simple i»inciple laid down in Robey v. SnaeftU Co:^ that the (1802), 
creditoi^s place of business furnishes, in the absence of anything ^R&ty'yV'^' 
more definite, the place of performance of that part of the con- ao q. b. d.' 
tract which relates to payment '^'' 

Place of . It seems to follow that the pktce of breach must be identical 
sl^e as ^ with the place of performance, whether the contract be to do^ 
pi^rmance. Or not to do, somc act In one case this seems to have been 
questioned, but there can be very little doubt on the subject 
The point, howev^, has some bearing on the peculiar way in 
which the sub-rule is worded A ' breach within the jurisdiction * 
of a contract carries with it the inference that the contract should 
have been performed within the jurisdiction : and a bieach of a 
contract which ' ought to be performed within the jurisdiction,' 
• must naturally occur within the jurisdiction. 
Place of iMr. In anothcf important class of cases the question as to the 
c'^!r!S^ to place of performance has been considered in connection with the 
gwdk delivery of the goods, and in these cases also we have to consider 
important principles of general law. The general drift of the 
decisions is that: The contract is performed when delivery of 
the goods takes place: and delivery of the goods takes place 
when the property in them passes from the vendor to the pur- 
chaser. Therefore the place where the contract 'ought to be 
'performed' is the place where the property passes. The terms 
of the contract in this case would indicate with clearness, and 
perhaps ex|»ressly, the place of performance. 

The sub>rule then will only apply where the property passes 
to the purchaser in England. ^^\ r 

Nathan v. Sdiz is a simple case : goods were to be delivered 570.' 
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to the purchaser in London. The property in such a case would 
not pass till delivery, and therefore short delivery, or failure to 
come up to sample, or any other failure to fulfil the contract, 
would be a breach in London. Leave to serve the writ was 
granted 

Wancke v. Wingren is an example of the opposite kind Goods 
were to be shipped from Sweden to England, c C i. The 
Court held that under the contract the price of the goods included 
the payments for freight and insurance in a certain way: they 
were charged as part of the price, but the terms were that the 
buyer should pay the freight on arrival, and receive credit for the 
amount The estimated freight, though made part of the price, 
was not merged in the price j and the goods therefore were at 
the risk of the buyer directly they were on board ship. The 
plaoe of performance being Sweden, leave was refused 

In HanUyn v, Grkndisveen €0:^ where there was also a contract 
c t i., the Court of Appeal held that the delivery was to be at 
the port of shipment : the provision as to the assurance showed 
that the buyer was interested in the safety of the goods during 
the voyage, and again leave was refused 

And generally in the ordinary contracts ^ c. £ I,' on the prin^ 
ciplas indicated in these two cases, the property passes at the 
port of shipment, and the place of performance is there. 

But in Barrow v« Myers^ the contract being to deliver apples 
in London from New York, c« f. L, and the apples not being of 
the quality contracted for, the Court aUowed service of the writ, 
holding that there was * a breach over here, whether or not there 
'was a breach in New York. It might be called a continuing 
' breach, though that was hardly an accurate term for it' There 
is some doubt, however, whether this decision can be supported . 

And as to the effect of a contract to deliver goods f. o. b.^ 
the meaning of the words ' free on board ' is that the seller is to 
put the goods on board at his own expense on account of the 
person for whom they are shipped, and the goods are at the risk 
of the buyer from the time when they are so put on board The 
place of performance is therefore, agam, the port of shipment 
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The case of Harris v. Fleming requires special consideration, 
A contract had been made by the plaintiff with the defendant to 
work certain mines in India as a joint adventure. A contract 
was afterwards made for the sale of the mining rights to a Scotch 
company, and this contract contained no reference to the 
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plaintiff's rights. Leave was given to serve on the defendant out 01iApt«r 
of the jurisdiction a writ claiming a declaration of his rights, and ^ 
an injunction to restrain the defendants from carrying out this g^'*- '■ ' 
contract to the exclusion of the plaintiff. Under the rules of 
1875, iC a contract made within the jurisdiction was sought to 
be * affected ' in the action, leave could be given, and Hall, V.C 9 
thought that the second contract might be brought within this 
clause. But this second contract was a breach within the juris- 
diction of the plaintiff's first contract : and therefore the rules 
of 1883 may be also applied to the case. But it is important 
to see how far the principles we have been considering affect 
such a condition of affairs. The place of performance of the 
mining contract was India. The second contract made the 
performance in India impossible ; it was therefore a breach, and 
it occurred in England. Although there is, strictly speaking, 
attached to every positive local contractual duty, a negative duty 
to forbear from doing anything elsewhere which should render 
the performance of the duty impossible, it seems probable that 
this would not fall within the strict words of the rule; and 
although the place of breach and the place of performance are 
not the less coincident, they are not coincident in this case for 
the purposes of the rule. ' According to the terms thereof seems 
to have in such a case a very special meaning. But the case is 
essentially different from that where the contractual duty itself is 
negative, and is not localized. 

The facts in Durham v. Spence are analogous. There was a Durham v. 
marriage in England which was in breach of a promise of marriage l. r. 6 Ez: 
made abroad without more specific terms as to performance. ^ ' 

The decision in the case, and also in the cases of Sichei v. ^J^^- 
Bcrchj Ailhusen v. Malgarejo^ Jackson v. SpittaU^ and Vaughan 33 1^ J: Ex: 
V. Weldon, turn on the old controversy as to the construction of Atikusfy, 
section 18 of the Common Law Procedure Act, 1852, and do not L.R.3(l^ii. 
now need any special consideration. yZksoHv. 

' '^ SpitUUL 

L. R. 5 C. P. 

Meaning of The sulvrule makes use of the words ' contract or alleged con* 1^L^»t. 
contau:i.'» * tract * ! the question whether there is or is not a contract as l^ r.^'J^ 

alleged may be a question of fact, in which case it falls within ^* ^* ^^' 
</:p.4^. the general discussion of the subject-matter of the affidavits. 

But it may also be a question of law : and this legal question, as 

in other cases, the Court will at once determine. 
The alleged contract for example, in JRussell v. Sheltan. was sMt<m. ' 

9 T L. R 

held to be nudum pactum^ and leave for service was refused. 87. ' 
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Ohapttt Anything that faUs outside the definition of contract d^>^ J^fj^^^ft^ 
^ not come within the meaning of the sub-rule. Thus in Morit» anything but 

c\^' . . - contracts. 

u^ XI. r. X y^ Sttphan It was held not to apply to an action to enforce a 
MoHu^r, charging order on shares charged with the payment of a judgment 
^^'^y^debt under i & 2 Vic: c no, sec: 14. The section entitles the 
creditor to all such remedies as he would have had if the charge 
had been made by the debtor himself. But North, J., held that, 
even assuming this to amount to a contract, which is doubtful, 
there would have to be a clear breach of it : and this would not 
have arisen merely because an action was brought to enforce the 
charge. 

A question of considerable practical importance arises in con- inquiry if 
nexion with this sub-rule, whether, in the case of actions on actions on 
foreign judgments, leave will be given to serve the writ outjudsmenu 

/>.. . 'I* > ^ can DC served 

of the jurisdiction ? put ofthe 

Where the defendant is domiciled or usually resident within the ^" ^^^^' 
jurisdiction the case faUs within the term 'any relief of sub-rule 
(^). But in all other cases, whether the action be on a foreign 
or a colonial judgment, it will not be allowed unless the obliga- 
tion arising out of the judgment can be brought within the 
terms of the sub-rule {e) now under consideration. 
Tkeiwaii V. The ouly authority on the subject is Thdwall v. Ydvertcn^ under Case under 
Je'c^T^T' the Common Law Procedure Act, 1852 : and it was there held, " ' ^ 
N. s. 8x3. jj^ ^^ action on an Irish judgment, first^ that the judgment did 
not constitute a cause of action which arose within the jurisdic- 
tion; and secondly^ that there was no implied contract within 
the jurisdiction broken by non-payment The original cause of 
action was a debt contracted in England : but the writ was issued 
on the judgment and not on the original cause of action, and 
therefore the Court held, while adhering to the old idea that 
there was no merger of the claim in a foreign judgment, that the 
plaintiff could not affect the judgment with the nature of the 
claim on which it had been given. And moreover the claim 
was for costs as well as for the judgment debt : and therefore, as 
that part of it certainly arose out of the jurisdiction, the case 
was held not to fall within section 18 of the statute. The 
Dtamand^. possibUity of dividing the claim, as in Diamond v. Sutton^ hadc/?pt5. 
L. iL X Ex : not at that time been admitted by the Courts. 

"^ Under Order XI., rule i (tf), the questions are somewhat Considem- 

altered : they are, Is. there an implied contract arising out of a undci? o!d«r 
foreign judgment? Is it a contract which 'according to the 
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'tenns thereof onght to have been performed in England? If OUipuit 
these two questions are answered in the affirmative, then the fact ^ 
of non-payment constitutes a breach within the jurisdiction^ and ^).''' '* ' 
the case falls within the sub-rule. If they are answered in the 
negative, then the further question arises, Is the doctrine of non- 
merger sound, so that the plaintiff may still sue on the original 
cause of action, obtaining leave to serve the defendant out of the 
jurisdiction if the case falls within rule i ? 
Nature of Now even if we take the extreme view of the action *on a 

the action - . . , ... ^ > «• « 

considered, foreign judgment, that it is to enforce an implied contract to 
g^J .g»p- perform the obligation created by the judgment, and that per- 
formance in this country is as much implied as performance in 
the country where it was given, yet this depends at least on the 
presence of the judgment debtor in this country ; and therefore, on 
the hypothesis, the judgment debtor being abroad, the question of 
performance in England has not arisen. 

If the question be purely one of comity, then again the 
defendant's residence abroad puts the case out of consideration. 
And the same result is arrived at if the foreign judgment is looked 
upon as an implied contract imposed in the foreign country, 
because there is no term of performance in England. 

Nor do the rules that a debtor must pay his creditor where he 
finds him, or that a debtor must pay on demand wherever the 
demand is made, assist the judgment creditor in this case: 
because the debt is a judgment debt, and the only place con- 
templated for the payment of a judgment debt is the place where 
there is judicial machinery for compelling its performance : the 
country, that is to say, where it was created. 

So far therefore as the judgment is concerned, the case seems to 
fall entirely outside the provisions of Order XI. 

Can then the plaintiff sue on the original cause of action, if this 
should fall within Order XI. ? 
Aciioa on The doctrinc of non-merger is one of considerable antiquity, 
eauMTo? and many authorities are to be cited in its support But there is 
docuim^f very great reason to question its soundness, and to maintain that 
WJ.?p?«7j t^^ principle transit in rem judicatatn applies as weU to foreign as 
to domestic decisions. 

This branch of the question depends therefore on the sound- 
ness of the arguments, which may be advanced for or against 
this principle. 

One other view of the question must be noticed. The object 
of an action on a foreign judgment is to obtain execution on the 
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ChftBtw debtoi^s property within the jurisdiction. The inability to serve 
^' the debtor personally with the writ saves his property from the 
(yy^ r. 1 ^jj^j^j ^f ^g judgment creditor. In systems however where the Soiecondi- 
jurisdiction of the Courts is based merely on the possession of wWch'thr 
property in the country, it would seem that the action could be b^ brought. 
properly and effectively brought 

or (/) Any injunction is sought as to anything to be done within the Injuncdons. 
jurisdiction, or any nuisance within the jurisdiction is sought to be prevented 
or remoTcdy wbctber damages are or are not abo sought in respect thereof; 

The law governing the subject of injunctions is exceedingly General 
difficult of application to this sub-rule. The general principle S^S of* 
that an injunction wiU not be granted against a person who is not gf.jl^ohap. 
within the jurisdiction of the Court, seems to be directly ignored, 
because the hypothesis on which the sub-rule rests is that the 
defendant in the action for the injunction is in fact out of the 
jurisdiction. The condition of the rule becomes therefore of 
great importance : the action must be to prevent something from 
being done within the jurisdiction, or to enable the removal of a 
nuisance within the jurisdiction, in cases in which, if the defendant 
had been within the jurisdiction, the injunction would have been 
granted. 

The simple example of the application of the sub-rule is where Case of a 
the defendant is a company with its head office abroad, butcom'^y 
carrying on business at branch offices within the jurisdiction. We hS^Z S* 
shall see in the case of service of writs on foreign corporations °***™^' 
under these circumstances, that the corporation is held to be c/: p. 1x3. 
present in the jurisdiction at its branch offices. But if it may be 
thought expedient to serve the writ out of the jurisdiction at the 
principal office [in the case of a Scotch company, the case depend- 
ing on rule 2, and not on rule i (e), if the Scotch company cases c/i p. x3o» 
are rightly decided, it would be necessary], there can be no 
difficulty as to the operation of the injunction, because the 
defendant for this purpose [even in the case of a Scotch company] 
is within the jurisdiction, and is ' himself committing the act to 

re Buriami. be restrained, (re Burlan^s Trade Mark.) 

54a. But the principle of the sub-rule is that the Court may assume General 

jurisdiction in respect of an act to be done within the jurisdic- ^S^iJ" 
tion, although the actor himself is beyond the jurisdiction. For 
in ordinary cases this actor must be a principal acting through an 
agent, and the agent might be effectively restrained by the service 
on him of the injunction against his principal if the law allowed it* 
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Attention is therefore turned at once to the effect of injunctions 
served on agents. The leading case on the subject is the Catron 
Iran Co: v. Madaren^ and it is important to see how far general 
principles are affected by the special principles of the sub-rule. 
The question was whether the English Court could restrain a 
person out of the jurisdiction from suing in a foreign Court, 
reaching him through an agent who resided within the jurisdiction^ 
The agent in question did not represent or act for the foreigner, 
but sold goods entrusted to him on his behal£ The Court held 
that it could not issue the injunction (assuming other circum- 
stances had justified it) to the principal through his agent : the 
only case in which such a thing would have been possible was 
where the agent was expressly or impliedly authorized to receive 
the mandate of the Court In certain cases therefore it would be 
possible to make the injunction effective in this way, the same 
rule applying to the service of injunctions as to the service of a 
writ in an ordinary action. 

But the sub-rule may be made effective in another way. 
There is a person acting in this country on behalf of the 
principal abroad, and he is doing the act in respect of which the 
principal is to be enjoined. In nearly all cases a tortious act is 
involved, and as both principal and agent are joint tort feasors, it 
would seem on general principles that the agent might be made 
defendant in the action for the injunction, in respect of the act 
which he himself was committing or about to commit And 
thus, if he is a party to the action, the injunction may be in effect 
addressed to the agent himself as well as to the principal. 

In Comery v. Allan^ indeed, where an action had originally 
been brought against the agent, and an injunction obtained, 
leave to serve a writ out of the jurisdiction was refused in a 
subsequent action against the principal in Scotland, for an 
injunction to restrain him from affixing a trade mark to goods 
supplied to the agent to deal with on his behalf. 

The Courts, however, though they admit the principle that the 
agent is himself a tort-feasor, do not confine themselves to it, but 
take into consideration the question of enforcing the injunction 
by process against the principal. In Marshall v. Marshall the 
Court of Appeal refused to allow the writ to go, because the 
English Court could not enforce the injunction 'against the 
' defendant himself, but only against his servants and agents in 
' England, who are not the persons primarily responsible.' It is 
probable however that this was in exercise of the discretion, with 
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OhAptcv regard to Scotch defendants, under rule a, and that it would not 
^' be applied to a foreigner under the same circumstances. In ex 



Oad. r. t parte McPhaUy indeed, the writ was refused entirely on this ground. 

— But the rule goes very much further even than has beenAcutpbe 

McPkaiL indicated. It does contemplate the prevention of acts intended E^ngi^d by 
6^. ' ' to be committed within the jurisdiction by persons abroad without ab^?with. 
the assistance of agents. But then it is essential that the act in **"' "^f*""* 
question should be contemplated to be done within the juris- 
diction. Thus where goods are sent by post to customers in Case of 
England, by a person infringing a trade-mark abroad, as in and ^ 
KifuJuM V. Kinahan v. Kinahan^ the property in the goods passes to the abroiS out- 
45 ch: D.Vs. purchaser at the time they are selected and appropriated to him, "^* ^^ "***' 
and) unless the carrier is the agent of the vendor, there is no act 
in England to be restrained, and leave to serve the writ abroad 
will be refused. 
sjtckkmri V. This point was argued in Speckhart v. Campbell^ where goods 
MM^M4, which infringed a patent were sent by post to Liverpool from 
P- ^ Aberdeen. Mathew, J., did not accept the aigument, holding 

that there was something which could be restrained within the 
jurisdiction. The decision was afterwards reversed by the Court 
of Appeal on the ground that the injunction could have no effect 
Bittieston's in Scotland, and therefore, as a matter of discretion, the leave 
^p: m Ch: gjj^yj^j ^^^ \:^y^ been granted. The inference is that there was 
no act which could be restrained in England. 

Where however there is an act contemplated within the juris- Act con. 
diction, the Court has occasionally allowed the writ to go ; if the England *" 
action proceeds to judgment, the injunction would be held in ISJowld^to 
suspense and would only take effect when the defendant came ^^1^^ 
within the jurisdiction. The Court of Appeal adopted this course 
TotUrv, ii^ Tozier v. Hawkins ; 'Bxt% M.R., said: 'the defendant has 
^^Q^b. * i^ot fil^^ ^"^y affidavit shewing that he never comes to England : 
650, 680. ( gjj^ jf ^|jg injunction is granted, it can be enforced, whenever he 
'comes within the jurisdiction.' The cause of action was the 
posting in Dublin of libellous post-cards upon the plaintiff, 
directed to him in London. 
It is a little difficult to see of what effect the injunction would 
41 Ch: D. at be in such a case except on the explanation of Chitty, J., that 
^* ^^* he could have been reached if he were in the habit of coming 
to England : but that if he had been altogether living in Ireland, 
the case might have been differently decided. If the rule be applied 
to a case where the defendant is likely to come to England to 
commit the wrong in question, the object of issuing the injunction 

D 
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Restraint of would bc gained But where the acts were being done, and OuiyUr 
'^"*°' were likely to be continued abroad, the only object could be ^ 



to enable the Court to punish the defendant for disobedience, ^^ '* ' 
CojnMd». and this object could not be attained. This question really -— 
sub-rule. takes us to the root of the matter : does the sub-rule do away 
with the old limitation to the power of the Courts in the 
matter of injunctions issued against people abroad, allowing 
them to be issued whether they can be enforced or not? or does 
it simply reinforce the old power by enabling the Courts to deal 
with a person who is, or who will be, constructively, by his acts, in 
England, though he is in fact abroad ? The following decisions 
show that this latter view of the sub-rule is the more accurate. 
Examples of The iujunctiou asked for in LisbofhBeHyn Gold Fields Co: v. Lubtm- 
effective Heddlt^ would have been operative, and the service was allowed, v. ifSuu, 
mjunctions. ^^^^ defendant was in Scotland, but he threatened to take pro- ** 
ceedings under the Companies Act, i86a, for the purpose of 
founding a petition for winding up the company on a disputed 
claim, and this would have been a most improper proceeding, 
and one to be prevented by the Court if possible.* 

In British Marine Associadon v. Maclntus^ this case was BHtuk Am 
distinguished, and leave refused because there was no impending 31 sol joT'' 
danger or threat of damage. The action was intended to be ^ ^^* 
brought by underwriters against a policy holder in Scotland, 
claiming a declaration that the policy was void for fraud, and 
an injunction to restrain the defendant taking any proceedings 
upon it : but the action was merely quia Hnut^ it was uncertain 
whether he would take these proceedings. 
Where funds So with regard to restraining a defendant from dealing with 
Jlreaten^ a fuud iu Court, the injunction must ultimately be effective, 
and the principle of keeping it in suspense until the occasion 
arises seems fully warranted. This was fully recognized in 
Socihtk GhiiraU de Paris v. Dreyfus : but the intervention of J^vf ^* "^ 
a judgment of the French Courts as to the proper ownership i^'gg^g 
of the fund determined the Court of Appeal to discharge the "is- 
order allowing the writ to go. And also in re De Penny^ De Penny « ^'^^y- 
V. Christie^ with regard to a fund not yet in Court but which 63.'** 
would have come under its supervision if the action had proceeded, 
c/? p.44. Other circumstances however prevented the leave being granted. 
Restraint Whcrc the act is one which might be done either within or 

of action. o 

Without the jurisdiction, such as bringing an action, Manisty, J., 

Diamond v. 

Ca: p. IS. • Other claims were joined with that for the iDJonction, but no question f ''^*** ^ 
was made as to the application of the rule in Diamond v. Sutton, ,30. ' *' 
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Ohapter had suggested in British Marine Associaiion v. MaclnneSy that 

^' the service should not be allowed, because the injunction would 

o^xi.r. s not prevent the action being brought elsewhere than in England. 

— And it was argued that the thing to be restrained must be 

something which could be done only or exclusively within the 

jiuisdiction. Chitty, J., refused to accept this argument, holding 

that it would be right to allow the writ for the injunction to 

go to restrain the defendants from bringing an action against 

parties within the jurisdiction. 

The cases therefore range themselves into three groups. The Summary of 
first, where there is some person actually committing the act ®*^*^*' 
in question within the jurisdiction, on behalf of a principal abroad, 
the agent being restrained, and his principal through him. The 
second, where the injunction is allowed to be held in suspense 
until the time arrives for putting it in force. The third, where 
the &x:t that the injunction cannot be enforced has been held 
to outweigh all other considerations, and leave has been refused. 
But as the case which the sub-rule was devised to meet is the 
commission of some act within the jurisdiction, it is difficult to see 
why, if the second principle is sound, the inability to punish a 
breach of the injunction should be considered at all It is pos- 
sible that this question is only to be taken into consideration in inability to 
^vjj^^- the case of Scotch and Irish defendants ; in Kifiahan v. Kinahan^ JunSSSi*"" 
45 Ch:D. 78. although the case falls within another principle, the argument S^:^!v 
certainly seems to have been that as the injunction could be ai«^se*of 
enforced in Ireland it was more convenient for the action to be frish^defen- 
^a^fc//^' tried in Ireland : but in Marshall v. Marshall^ as we have already ***"**• 
38 ch: D. seen, the question of convenience certainly entered into the deci- 
sion. And if this is so then the general principle may be stated 
to be that when the conditions of the sub-rule are fulfilled, and General 
the Court is satisfied that an act is contemplated to be performed p""^p*' 
within the jurisdiction, it will allow the service out of the jurisdic- 
tion, and will direct the injunction to be served on the person, 
if he is a party to the action, who will probably act on behalf 
of the defendant ; or, where the actor is abroad and does not 
act through an agent, it will hold the injunction in suspense until 
he comes within the jurisdiction and it can be served upon him. 

or (g) Any person ont of the jurisdiction is a necessary or proper party 
to an action properly brought against some other person duly served within 
the jurisdiction. 

This is perhaps the most important of the sub-rules, for it throws CcMiefen- 
the net of jurisdiction over a wider area ; the principle..of consider- 
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ing the nature of the catise of action which penrades the whole flhaptar 
subject is here deliberately ignored. The necessity for the rule 



was foreshadowed, and the justice of it vindicated, by Hall, V.-C, ^^y^ '* * 
in Harris "v. Fleming, But it follows from the nature of it, that in ^^^^^ 
the interpretation of the words the greatest strictness is required. ^'^'*6; 
Illustration The wide scope of the sub-rule may be best illustrated by an ^^^ 
sub-nik. example which is warranted by one of the leading decisions on 
(^ p. 94. the subject of service on foreign firms : A foreigner is temporarily 
within the jurisdiction : he may be served with an ordinary writ : 
he is therefore a person * duly served ' : other ' necessary or proper 
'parties' are out of the jurisdiction. Such a case would seem to 
fall within the terms of the sub^rule. 
Service in It is nccessary however that the action should have been 
fin^acuonto jj^g^j^ ^y service within the territorial jurisdiction 

S^rtSn. The different cases of joinder are as follow :— 
Rules as to z* Action begun by service within the jurisdiction : 
^**"**^* joinder of parties within the jurisdiction, by Order 

XVL, rules 4 and 6. 
joinder of parties out of the jurisdiction, by Order XL, 
rule I (f ). 
2. Action begun by service out of the jurisdiction : 

joinder of parties within the jurisdiction, by Order XVL, 

rules 4 and 6. 
joinder of parties out of the jurisdiction, allowed only 
if the case falls within the other sub-rules of Order XL 
Simple iUus- The foUowing cases are simple examples * : — 

the^Sb-raie. Ligktowltr V. LightowUr : The action was brought against two Ligki^wier 
defendants for specific performance of an agreement to convey to Yigktm»ier. 
the plaintiff their respective interests in a partnership. One of the ^i.^' '"*' 
defendants had been served The breach of the contract by 
the other defendant, the refusal to execute the deed^ was com- 
mitted abroad. Service was allowed against him as a proper party. 

In Tharumore Steamship Co: v. Thompson^ an action was Tkanemart 
brought against forty-four underwriters ; two of them only were rkomf^ 
in England, but the remainder in Scotland were joined. *' * ^^^ 

* In McSttpkent v. Carnegie j under the rules of 1875, ^ fi^^ mortga^ree McSupknts 
claiming against the mortgagor and puisne incumbrancers found part of the J^ UT^f^' 
property in the hands of a firm of Antwerp merchants who laid claim to it 
because the second mortgagee owed them money. Service of notice vras 
allowed, the merchants being added as parties to the action because it was the 
mortgagee's right which was paramount to their claim which was interfered 
with ; it could therefore make no difference where the contract between the 
second mortgagee and the merchants was entered into. 
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Ch»pt«r In Sykes v. Schofidd^ a promissoiy note was made by F and 
^' indorsed by him to P and W, and by them to the plaintiff The 
o,Tu. r. z action was against the defendant as trustee in the bankruptcy of 
^ ^— P and W, the plaintiff being an indorsee from them for value. 
•^I^f^^ Leave was given to serve F out of the jurisdiction. . 
p-477- In Jenney v. Mackintosh^ an action to enforce against real estate 

Mackinusk, Iq Trinidad the trusts of a creditor's deed^ the defendants being 
595. ' * persons in whom the legal estate was outstanding, leave was 
given to serve one of the defendants who was in Trinidad. It is 
not clear from the report on what grounds the Court had allowed 
the original action to proceed, as the title to real estate abroad 
must have been in issue. 
^•'Twr ▼• In Harvey v. Dougherty the plaintiff claimed that certain in- 
56 L. T. 333. .vestments made by trustees were improper. One trustee was 
served in England, and service on the others in Ireland was allowed. 
Stymtmry. In Seymour y. Seymour an action was begun by a beneficiary 
wrNwaiBS, for the execution of trusts of a settlement against the representa- 
**''^* tives.of a deceased trustee. Service was allowed in Ireland on 

the surviving trustee, and on the sub-mortgagees of the first and 
second mortgages in which the trustee claimed to be beneficially 
entitled, and which he had sub-mortgaged. Chitty, J., held that 
the cause of action was the same against all, although the remedies 
against, and the natalities o( the several defendants were different. 
Masuyy, In Mossey -9^ Heynes the Queen's Bench Division laid down ir parties can 
91 qT b'. d. the broad rule ' that if according to the regular practice of the under" 
^*'' * Courts of this country — supposing all parties subject to the juris- they are *' 

*' diction — the person to be served is one who as a matter of course ^^\ to 
' would be joined on the same writ and be treated as one of the und^thu 
'defendants, he is (if he is out of the jurisdiction) a "proper" if"* ™** 
*not a "necessary" party to the action/ (Wills, J.) This view 
p. 335- was adopted by the Court of Appeal 

This rests the sub-rule on the basis of Order XVI., rules 4 and Subruie 

, , applies to 

6, which deal with the joinder of defendants. And this seems a cases of 
more convenient method of stating the principle, than by saying within 

C^ xvi IT* A. 

' where the liability of several persons depends upon one investi- &'6. 
'gation, they are all "proper parties" to the same actioa' For 
this might seem to include the third-party procedure : and ' third 
' parties ' were expressly heki not to be within the meaning of the 

sjaitrr, sub-rule in Speller v. Bristol Steam. Navigation Co. 

13 Q. B. D. The two rules of Order XVL lay down the following principles : Order xvL 
All persons may be joined as defendants against whom the right 
to any relief b alleged to exist, whether jointly, or severally, or in 
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the alternative. And ' the plaintiff may, at his option, join as Ob^Cer 
' parties to the same action all or any of the pa:sons severally, or 



•jointly and severally, liable on one contract' Finally, there is^**'* 
the more general power contained in rule ix : persons may be 
joined as parties * whose presence before the Court may be neces- 

* sary in order to enable the Court effectually and completely to 
•adjudicate upon and settle all the questions involved in the 

• cause or matter.' 

Different The cases expressly covered are therefore — ^joint, several, 

liabuuvof alternative, and joint and several liability — ^which probably in- 

^^!Lm»'m' eludes every form of liability, whether in contract or in tort, which 

m^il°^^ can arise where two or more persons are interested in the subject 

of the action : it would include cases in which the liability of the 

parties is mutually exclusive, those in which there is contribution 

between them, and those in which there is none. 

It will be seen that where the liability is joint, several, or alter- 
native, either in contract or in tort, the joinder of defendants, 
where all the parties are within the jurisdiction, is vested in either 
party : but where it is several, or joint and several, in contract, 
the option of joining rests with the plaintiff But as the two 
rules overlap, the plaintiff's sole right is probably limited to joint 
and several liability in contract 

But the application under Order XL, rule i (f), is naturally 
the plaintiff's application. It is important to see whether the 
defendant can bring about the joinder as co^lefendants of other 
persons with whom he is jointly liable. A joint contractor has 
a right to have his co-contractors joined {Kendall v. ffamiltm) : ^«»<^v. 
the fact that they are out of the jurisdiction cannot affect this 4 App: cui 
right. The result of the partnership cases to be presently con- 
sidered would seem to be that, on a motion by the defendant to 
cfip. loo. set aside a writ on this ground, the Court would act on this prin- 
ciple, but would reform the writ by adding the necessary parties. 
Joinder of In the EltoH^ the joinder of the cargo owners abroad to an tju Rium, 
acro^anoe actlon tfi fersofiam in Admiralty begun against the owners of the ^ 
^^M. salved ship within the jurisdiction, was rested by Jeune, J., on the 
practice of the Court which was quite independent of Order XVL 
It was a settled principle that it was both convenient and just 
that all parties should be before the Court when the amount of 
salvage was to be determined. The wide words of Order XVL, 
rule I z, would probably cover such a case if it arose at Common HrasUum 

Law. CunardCo: 

And so in Washburn Co: v. Cunard Co:^ where the action was jj; ^ ^" 
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CbAptar brought to restrain the shippers from dealing with goods which it 
was alleged infringed the plaintiff's patent, and which had been 



^xi. r. X landed at Liverpool for transhipment. The consignee in Ireland 
— was added, on the ground that under the old. practice in Chancery 
he would have been made a party to the action if he had been 
within the jurisdiction. 

It b to be observed that under this sub-rule the words * proper ' Pro^r 
' party ' relate only to the propriety of aUowing service. The Court relates to 
has not to inquire into the merits of the plaintiff's case against the Mmoe, not 

• ••> •..• ato the cause 

party he proposes to jam, but, as m the ordinary case agamst a of aoioa. 
defendant abroad, has only to be satis6ed that a good ^'ma facie 
case is shown. The Court will look at the case as from the 
time of the issue of the writ, but will not anticipate the result of 
the triaL The cause of action against the party to be joined 
will in fact be subjected to the same scrutiny as in an action 
begun under Order XL ; for example, as to the existence of the 
cause of action, as to whether it is barred by statute, or whether c^ p. 49. 
the plaintiff is estopped in law. The only question which is 
not considered is whether the cause of action itself falls within the 
other sub-rules of Order XL 

An important question arises, whether, in view of the precision Considera- 
which the rule as to 'proper parties^ has now attained, the rule that 
yarksJktrg principle laid down by Pearson, J,, in Yorkshire Tannery v. SJuSS tiie 
E^iSZ^' Eglinian Chemical Co: can be accepted. He held that theSu^'ithi 
s/L J: Chi person against whom the action was begun within the juris- ScSSillt in 
^'* diction must be * either the principal defendant, or at least so *^® **^'*^°* 

' much a substantial defendant as the person sought to be served 
^out of the jurisdiction.' 'I cannot think,' said the learned 
Judge, * that it was the intention of this rule of Court to bring 
* into this country an action which was properly a Scotch * action^ 
' simply because some person who had some trifling interest in the 
' matter in dispute, and who was not a principal defendant, was 
' made a defendant and was resident here.' 

This principle is of very obvious application in cases where a 
master or principal is to be made liable for the tort of a servant 
or agent The facts of the case were these : A Scotch company 
complained that an English company had failed to pay a mini- 
mum royalty under an agreement for the use of a patent The 
English company asserted that they had been induced to enter 
into the agreement by the fraud and misrepresentation of the 

* The principle was clearly not intended to be limited to Scotch dcfen" 
dant» ; if it exists, it must include foreigners as well. 
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Scotch company and their agent as to the value of the patent <Siapttf 
The agent was in England, and the English company com- 



menced an action against both principal and agent : the leave to j^^'*- ^* ' 
serve the principal company in Scotland was refused. The — 
case seems to have been one in which there had been fraud both 
by the principal and the agent 

But the case of principal and agent, where there is a tort by the 
agent only, the principal being vicariously liable, is also said to 
be a case of joint tort-feasors; the ordinary rules are applied to it, 
and the principal and agent can be joined as defendants. But 
the principle has been established that this is sufficient to 
warrant the joinder of one of them who may be abroad In the 
ordinary case of tort where the master is sued, a case of negli- 
gent driving, for example, the servant is frequently a poor man : 
he may be joined though he is not the person substantially sued 
But as the rule of joinder is applied strictly, there is nothing to 
prevent an action being begun against such a man within the 
jurisdiction, and the principal abroad being joined under this rule. 
By the light of recent decisions the words ' properly brought ' do 
not seem to warrant the inference which Pearson, J., appears to 
have put upon them. 
Rule that , In the second part of the decision the learned Judge held 
th^urUdic? that the condition precedent to the application of this sub-rule 
ha^'bera' was that an action within the jurisdiction should ahready have 
o^appi^been begun. Lord Coleridge, C.J., in Tassell v. Ifallm^ in- r^Mffv. 
^^' timated that this opinion was not sound: because it would (189a) x q.b. 

involve the introduction of the words 'has been' before 'duly ^'*' 
' served.' Collins, J., inclined however to agree with it And it is 
submitted that this is the only possible construction of the rule, 
for the example which the learned Lord Chief Justice gave 
supports it, and is not hostile to it ' If all the important 
' defendants were out of the jurisdiction, but there happened to 
' be one defendant within the jurisdiction, the whole proceedings 
' would be delayed until he was served, although he might be a 
' mere man of straw against whom no substantial relief could be 
' obtained.' Yes, but if the cause of action against the important 
defendants abroad fell within the rest of Order XL, the action 
could be brought against them, and this sub-rule would have no 
bearing on the case : but if it does not fall within the Order, 
then it is precisely because this one defendant is within the 
jurisdiction that the Court may join the others, and there would 
be no question of delay, except as against the one defendant 
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Ohapter The question raised by Pearson, J., was whether the rule 

^ applied when the one defendant within the jurisdiction was 

o. xi. r.i admittedly a * man of straw.' 
-, "TT But Tassell v. HaUm was the converse case, and it is difficult joinder of 

laatU V. ' party within 

?^V^r. i> to see what rule i M had to do with it The action had been th«juri«dic- 

(1893) z Q. B. ^ ' tion to action 

391. properly begun against a defendant out of the jurisdiction. b«gun under 

Leave was sought to join other defendants who were within the 
jurisdiction. The ordinary, and not the extraordinary, rule of 
joinder of parties would apply to such a case, as has been already 
indicated. 

An illustration of the meaning of the words * properly brought' 'Properly 

^ouT''' ^^ supplied by Flower v. Jicse. This action was commenced 

JT.L.R. against the London agents (Anderson) of a Scotch firm (Rose 
& Co:). Rose & Co: had been joined, but applied to set aside 
the order for service. The action was on a contract with Rose, 
but an attempt was made to base the claim on a tort to which 
Anderson was said to have been a party : but this failed, the Court 
holding that the action was on the contract, that Anderson was 
not a party to it, and that he had been sued merely to drag in 
the Scotch firm. The service was therefore set aside. 

It will be observed that the provision as to Scotch and Irish 
defendants, either under rule i {e) or rule 2, can hardly be applied 
rigorously to applications under this sub-rule, though in some 
cases an inquiry as to the balance of convenience has been 

Harvey v. made. (See Harvey v. Dougherty.) But in the case of the under- </: p. 3^. 

^"'EfxT^'a. writers, rule i {e) was certainly ignored. 

Rule 2. 

Where leave is asked from the Court or a Judge to serve a writ, under the o. xi. r. 2. 
last preceding rule, in Scotland or in Ireland, if it shaU appear to the Court ^"^ ^.^^ 
or Judge that there may be a concurrent remedy in Scothmd or Ireland (as Scotland and 
the case may be), the Court or Judge shall have regard to the comparative l'«l***<** 
cost and convenience of proceeding in England, or in the place of residence 
of the defendant or person sought to be served, and particularly in cases of 
small demands to the powers and jurisdiction, under the statutes establishing 
or regulating them, of the Sheriffs' Courts, or Small Debts Courts in 
Scotland, and of the Civil Bill Courts in Ireland, respectively. 

The history of the special exception of Scotch and Irish de- Scotch and 
fendants from the general principles of the Order has often been d^eadanu. 
dwelt on in judgments ; but the reasons which brought about the 
rule need not detain us here. It may however be remarked that 
the real effect of the rule seems to be to diminish the effect of 
the principle that, for the purposes of jurisdiction in the United 
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Kingdom, England, Scotland, and Ireland are three distinct conn- Ohapter 
tries- This rule, and the strict exception as to contracts in rule ^ 



Result of the I (^), really apply, as for the English Courts (and for the Irish o. jd^a. 
"***' Courts under the corresponding Irish rules), the maxim actor 

nfiinttoAMo sequiiur forum ret in its true and territorial sense, to the whole 
tion, p. xL q£ ^j^g United Kingdom : without however the mitigation of its 
severity in favour of the district where the cause of action arose, 
which is a feature of the jurisdiction of the County Courts. 
Difference ^t is to bc obscrved that the exception in rule x {e) applies to 
b^t^^^Ifie defendants domiciled or ordinarily resident in Scotland or Ireland, 
a^and rule x whether they are actually there at the time of issue of the writ or 
not; and that rule 2 applies to all defendants in Scotland or 
Ireland. Whenever the defendant, irrespective of his nationality, 
is resident in Scotland or Ireland, this rule requires certain facts 
to be supplied to the Judge, which are to guide him in the 
exercise of his discretion. It was decided in Lenders v. Anderson Ltndert^. 
that these facts are unnecessary in the case of contracts, as the xa q. a d. 
exercise of discretion is taken away by the absolute exception^' 
Joint effect Created by rule i (e) ; but it extends to all the other sub-rules of 
niie*x\l) : nile i. It is not clear however whether^ in a case of joinder of 
proper parties under rule i (^), the Court would act under this 
rule ; if the parties in Scotland or Ireland ought to be joined, it 
c/:p-4z* seems probable that the Court would not enter into any other 
of rule a and inquiry : and a similar question arises with regard to rule i (^), 
' when the defendant is a domiciled Englishman or usually resident 
in England, but happens to be in Scotland or Ireland at the 
time of the issue of the writ Further, there is nothing to in- 
dicate that the rule is to be applied more rigorously in favour of 
iki<t forum rei^ where the defendant is Scotch or Irish, than where, 
by reason of his temporary residence, the writ has to be served 
on the defendant in Scotland or Ireland 
Difference In the rule X {a) of X 87 5 the existence of a concurrent remedy in 
ruii^oT'iSys Scotlaud or Ireland was a reason for remitting the plaintiff to the 
■^ '^^ Scotch or Irish Courts, only when there was ' a local Court of 
Mimited jurisdiction, having jurisdiction in the matter in question.' 
A rule illustrated by the refusal to send the plaintiff to the Scotch 
Courts in Royal Exchange Shipping Co:y. McMillan^ and in White Royal ex- 
v. Macgregor. Rule 2 of 1883 lays down a much wider rule : ' xi'iH^uui^' 
'it shall appear that there is a concurrent remedy' then com-l^^*.'-^^' 
parative cost and convenience are to be considered; 'and ii/^^^^^. 
' particularly in cases of small demands ' to the powers and juris- *^ ^' ^' '"^' 
diction of the local Courts of limited jurisdiction. 
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Cttuipt«r The fact then of the existence of a concurrent remedy in The ooncur- 
Scotland is the chief point to be considered in all cases : and in "°^ ""** ^' 



O. zL r. 9. 



the case of small demands it is to be specially considered. 

But the condition of the rule is that the writ is to be served 
in Scotland or Ireland, that is to say, that the defendant is in 
Scotland or Ireland And if the defendant is within the juris- 
diction, probably in Scotland, certainly in Ireland, the action 
(unless it relate to land abroad) will be maintainable there ; in 
the majority of cases there will therefore be a concurrent remedy 
in Scotland or Ireland It becomes therefore exceedingly im- 
portant to see how the questions of comparative cost and con- 
venience have been dealt with. 

The first point naturally arises in connection with the cost of the Cost of 
evidence at the trial, the residence of the witnesses, the place ^^* "^' 
where the books or documents are which must be referred to, and 
so on. And with regard to witnesses the Court will inquire which 
set of proposed witnesses are material to the question to be Materiality 
tried Thus if the action were for infringement of trade-mark, Ltsof 
the acts being in this country, the important witnesses of both ***^*' 
parties might very probably be in this country, to prove or rebut 
sjtckhart v. the infringement : though there might be others in Scotland. {Specks 
vTSLxssV hart v. Campbdl ; re Burlanis Trade-mark.) In Washburn Co: 
^^uriMuTt V. Cunard Co: it was held that the witnesses in Ireland were not 
j^f* material to the decision of the question whether there had been 
tlaP^' ^* an infringement of the patent or not Tottenham v. Barry turned 
WMkbum ^ g^^ j^i QQ ^^ ^^^ ^j^^ ^^ defendant's books were in Ireland 

5 TlTfRf ' ^^^ ^^'^ required for daily use there. In such cases too it is 
^ttenkam ^^^^'^ ^ qucstion, uot merely of expense, but of despatch versus 
« aS^'. delay. {Kinahan v. Kinahan.) 

??:-*--- In Marshall v. Marshall the Scotch Courts were preferred Power to 
^ Ch^* 8. bemuse the action was for an injunction ; and though it could ment. 
mV^Sum''' ^^® ^>^^^ enforced against the agents in England, it was pre- ^ p. 33. 
38 ch: D.' ferable that it should be enforced against the principal in Scot- 
land : and therefore the Scotch Courts should grant it 

But there are other questions which the Courts have considered 
on general grounds, which rather lie outside the strict letter pf 
the rule. 

For example, if the action is a 'Scotch action,' that is to say, when 
if it is an action which properly appertains to the jurisdiction irisk law to 
of the Scotch Courts, they would be preferred, although the t!^^d^!!^ 
9SS^"^' English Courts have concurrent jurisdiction. Thus in Owj-™^"**** 
6^,^^* ^' well V. Parker^ where there was a Scotch settlement in question, 
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Scotch property, and Scotch trustees, the Court held that the Oluipttf 
plaintiff ought to go where the Scotch defendants were, and get ^ 



them to render their accounts in a Scotch Court, ' which knows ^- «^«- 
' exactly what is the effect of this Scotch settlement, and what is the 
' proper mode of dealing with the trust estate.' (James, L. J.) 
The same principle would apply where the Scotch Court has 
wherepiain- already seisin of the suit (re De Penny.) And where the plaintiff rtD*p*nny, 
man ? * in the English Court is of the same nationality as the defendant, 6^'^ ^ ^' 
"^"^ a Scotchman or an Irishman, as the case may be, he will almost 

certainly be remitted to the defendant's Court (See ex forte t^: 
McPhaiL) But where he is not, and there is a risk of a concurrent » ch: d. 
suit being brought by the defendant against him in the English ^^ 
Courts in which (as in Ireland, under the Irish Order XI.) 
precisely this same objection would be taken as to the trial pro- 
To avoid cecding in Ireland, then there might result either concurrent 
raita. suits, or a deadlock, if the preliminary application in both suits 

were refused. {Harvey v. Dougherty ; Seymour v. Seymour,) Harvey r. 

Example of An exceedingly careful and elaborate examination of the 56^£f t. 3m. 
li'SI^IiSted application of this rule was made by Chitty, J., in re De Penny^ ^H^^' 
yt eru«. j^^ Penny ^9, Christie: and it will be instructive to follow thep.'x7.** 
gradual process of his Lordship's argument through a somewhat 
complicated set of facts. 

The plaintiff was a Bolivian, who claimed to be the widow 
of the deceased who died intestate : she alleged that he was 
domiciled in Bolivia, and that therefore she was entitled to all 
his personalty wherever situate. Her title had been recognized 
in some ex parte proceedings in the Bolivian Courts. Some of 
the funds of the deceased were in England in the hands of a 
bank. 

The defendants were sisters of the deceased, domiciled and 
resident in Scotland. They alleged that he had died domiciled 
in Scotland, that the plaintiff was not his widow, and that they 
were his next of kin and entided to all his personalty. They 
had applied ex parte in Scotland for a confirmation of their title, 
and, with a finding of Scotch domicil, had been declared to be 
executrices dative. They had applied for a sealing of the con- 
firmation in England, and this had been granted, without however 
a stay of the contentious proceedings. The defendants were 
therefore entitled to sue for and recover the personalty in England, 
including this fund. They intended to obtain the fund and 
remove it to Scotland for distribution. 

The plaintiff brought an action for an injunction to restrain 
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OkaptM the fund being removed, and asked for leave to serve the writ 
out of the jurisdiction. As we have already seen, the learned 



o. xi^a. Judge thought the case for service was good, subject to the 
(x8ao^*Ch^' following considerations as to the balance of convenience under 
^^ rule 2, as to suing in England or Scotland : — 

Firsf. The plaintiff was a foreigner out of the jurisdiction : Questions 

considered* 

so far as she was concerned therefore, it was immaterial in which .— 
part of the United Kingdom she brought her action. foreigner; 

Secondly, The fund was in England. This of itself might «mo^iof 
have raised difficulties as to the jurisdiction of the Scotch Courts England, 
to protect her: if there had been a proposal to take the fund 
out of the jurisdiction abroad it would have been almost sufficient 
to decide in favour of the English Courts : but. 

Thirdly. The fund was only to be moved to Scotland, and to Scotland ; 
it was really under the protection of the Scotch Courts, because 
the defendants had given security (under the Confirmation and 
Probate Act, 1856) for the due administration of the whole estate. 

Fourthly. The plaintiffs legal adviser was in England; but residence of 
the contest was as to the existence of a Scotch domicili and most ' 

of the witnesses were in Scotland. 

Fifthly. The plaintiff's affidavit shewed an intention to proceed p}«.intiff 
in Scotland for revocation of Scotch confirmation: these pro- would have 
ceedings would go to the root of the matter : and even if they Scotch 
were not taken the plaintiff would have been compelled to go ' 
to the Scotch Courts to establish her claim to moveables in Scot- 
land : therefore the Scotch Courts had in fact, or would ultimately 
have, partial seisin of the matter. Everything tended then 
to shew that there was a concurrent remedy in Scotland, and 
that the balance of convenience was in favour of requiring the balance of 
foreign plaintiff to go to the Scotch Courts : the service of the b favom-"i? 
writ was therefore set aside. Courts. 

As to the concurrent remedy referred to in the rule however. The exist- 
the learned Judge held that the possibility of bringing it must concurrent 
depend on the plaintiff himself, and not on the will and pleasure nofdepend* 
of some third party. The defendant argued that the banker who ^noo. 
had possession of the fund might institute an action in Scotland 
of multiple-poinding (resembling the English interpleader) he 
being in fact a stakeholder, and that then there would arise a 
suit between the plaintiff and defendants. But as there was no 
obligation on him to do this, it was held that this did not con- 
stitute a concurrent remedy existent in Scotland within the rule. 
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O. xi. r. 3. 

Probate 
actions. 



C/>P- t58> 



Rule 8. Oluiptar 

n. 

In Probate actions serrice of a writ of summons or notice of a writ of — ^ 

summons may by leave of the Court or Judge be allowed out of the juris- O' "^ "* ^ * 
diction. — — 

The jurisdiction under this rule will be considered in a 
subsequent Chapter, 



O. xi. r. 4. 
Affidavit 
for leave 



Discretion of 
Judge. 



Rule 4. 

Every application for leave to serve such writ or notice on a defendant 
out of the jurisdiction shall be supported by affidavit, or other evidence, 
stating that in the belief of the deponent the plaintiff has a good cause of 
action, and shewing in what place or country such defendant is or probably 
may be found, and whether such defendant is a British subject or not, and 
the grounds upon which the application is made ; and no such leave shall 
be granted unless it shall be made sufficiently to appear to the Court or 
Judge that the case is a proper one for service out of the jurisdiction under 
this Order. 



The 

plaintiff's 
affidavit. 



This rule deals with the discretion which is vested in the Court 
to give or withhold permission for the writ to be served out of the 
jurisdiction. The facts of the plaintiff's case are to be set out in 
an affidavit The importance of this affidavit, and the difference 
between this and the old Chancery practice under which the 
Court exercised the discretion after perusing the bill, were dwelt 
on in the Court of App^ in Great AustraUan Mining Co: v. 
Martin. Bramwell, J.A., did not think it necessary that an affidavit 
' should be made with the same rigour that used to be required in 
' an affidavit to hold to bail' But what was required was that an 
affidavit should be made by somebody who knows the facts, not 
necessarily the plaintiff, verifying the facts, stating what the cause 
of action is definitely, and that in his opinion there is a good 
cause of action, and that there is every reason to believe that it 
can be made out In this case the affidavit was insufficient, and 
the case was allowed to stand over to enable the plaintiff to file 
a fresh affidavit 
To be per- , As to the &cts required, it was laid down in White v. Maegregor 

Rctly candid « • 

in setting out that the application being ex parte^ all the matenal facts within 
the plaintiff's knowledge should be set out in the affidavit And 
in Hardringham v. Rtman^ where the plaintiff had not been very 
candid, the costs of the application to set aside the writ were 
made costs in the cause, although the application was refused. 
The same point was dwelt on by Cotton, L.J., in Reynolds v. 
Coleman^ but the importance of the defendant taking steps 
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OhApter immediately such an irregularity comes to his notice was empha- 

_ —sized 

o. »j|^4- The four points then on which the affidavit must throw light Points to be 

'^ ® dealt with. 

are: — 

L The facts of the case, and the grounds on which the appli- 
cation is made. 

ii. The belief of the deponent that the plaintiff has on these 
facts a good cause of action. 

iil The place or country where the defendant is, or where he 
may probably be found, 
iv. Whether the defendant is a British subject or not 
The greatest strictness is required in dealing with all these 
points, and they are to be fully gone into unless any of them 
should be immaterial: thus, where the defendant is in British 
dominions, it is not essential to state whether he is a British 
subject or not, that clause having only been introduced to enable 
the Court to carry out rule 6 of the Order, and to say whether 
notice of the writ was to be served instead of the writ 
KimUkan v. In Kitiohan V. Kinahany Kekewich, J., said that in his experi- Examples of 
4sCh: D.78. ence, it veiy seldom happened that the affidavit in support of the affidavit. 
application, notwithstanding that it is generally made by the 
plaintiff's solicitor, strictiy or satisfactorily complied with the exi- 
gencies of the Order. In this case there was no plain^ simple 
statement of the belief that the plaintiff had a good cause of 
action, and the learned Judge held that it was an affidavit which 
ought to be indorsed ' insufficient.' 
Seagrw€ v. In ScagTove V. ParkSy an affidavit which stated that the defendant 
(z89i/xQ.B. was a British naval officer on board his ship in the Mediterranean, 
^^'' and that the ship would shortly put in at Malta where leave was 

asked to serve the writ, was held not to satisfy the condition 
requiring a statement as to the country in which the defendant 
* is or probably may be found.' 
There is an important omission in the rules of 1883. In rule Considera- 

-._,-, f, ft* tion of c<nn* 

I {a) of 1875, m all cases of contract, one of the circumstances pantive cost 
to be considered by the Judge was the ' comparative cost and venience of 
' convenience of proceeding in England or in the place of the ramedyin 
' defendant's residence.' This condition, as we have seen, is now defend^t^s 
limited to defendants in Scotland or Ireland : such may indeed ^tttldfroin 
have been the intention of the old rule, but the sentence allows "*^* '" 
a wider construction to be given to them. 
sruu/eiico: lu Robey V. SnacfeU Mining Co: the existence of a Court in the But in some 
159?' ' ' country where the defendant resided, and the comparative cost ^Sdmd, 
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XL 



under 
general 
exercise of 
discretion. 

C^P. 43- 



Converse 
cam: absence 
of remedy in 
defendant's 
oountiy. 



and convenience of the action being tried there, were considered. 
The defendant was in the Isle of Man, and therefore the special 
directions of rule 2 were inapplicable to the case. Under rule 4, o- "• *•• *- 
that is to say, in all cases, except those where the defendant is in 
Scotland or Ireland/ these special directions are not given : but, 
of course, in the exercise of discretion they might be considered 
The question is of no little importance, because the existence of a 
concurrent remedy in the defendant's country is, in nearly all 
cases, almost a matter of course. It is submitted that the mar 
existence of such a remedy is immaterial under rule 4 : though 
possibly the cheapness of that remedy might properly be con- 
sidered. The judgment of Stephen, J», however seems to throw 
a doubt even on this : * It is said that there is a cheaper Court in 

* the Isle of Man. There may be, and I have no reason to 
'doubt that the Courts there are perfectly competent, but the 

* plaintiff may choose, and he prefers the English Court' 

And so also the fact that no remedy exists in any other Court 
would properly enter into the question of the exercise of the dis- 
cretion under this rule. But it would not be of itself sufficient to 
warrant the Court assuming jurisdiction in a case which was not 
within the four comers of Order XI. In his judgment in Com- cmkiattu 
panhia de Mocambique v. British South Africa Co:, Lord Esher, ^Tri^i"' 
M.R., considered this point to be free from doubt 



S.A. Co: 
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at p. 405. 



Title of 
affidavit 



The affidavit in strictness ought not to be intituled in a non- 



C^p* zo. 



The Court's 
discretion. 



existing action. Hall, V.C, said, in Young v. Brassey, that he had voumgy. 

* high authority for saying that a deponent could be indicted for i ch:D.'a77. 

* perjury upon such an affidavit,' and that therefore it was desir- 
able that it should be intituled * in the matter of the Judicature 

* Acts,' as well as in the action about to be commenced But where 
the practice actually laid down by the Orders is followed — as it 
seems to be in Chancery : that is to say, where the application 
for the issue of the writ is made to the Chief Cleric, and the 
application for service is made to the Judge supported by 
affidavit, then the affidavit should be intituled in the action. 
Where however the applications are made to the Judge simul* 
taneously, as is now the practice in Common Law, the affidavit 
should be intituled in the matter of the intended action. 
(HaU, V.-C. , Stigand v. Stigand. ) st^!" 

On the affidavits the Court has then to exercise its discretion. »9 Oi: b. 

400^ 

The service is not granted ex debito justitia, even if the case falls 
within the rules. This indeed had always been the rule, even in 
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Ohspter the old days when the Court of Chancery issued its writ out of 
"• the jurisdiction in * any suit' It was a question for the discretion 



o. »i. r. 4. Qf the Court, to be exercised with great circumspection. ( Whii- 
whitnwrev. pj^re V. Rvan ; Steele v. Stuart) 

Ryan. ^ ' ' 

4 Hw* 6x3. The case of New Chili Gold Mining Co: v. Blanco serves as an Example of 

Steele v. ^ exercise of 

'^h'&m illustration of the point The defendant was the Chilian Minister discretion 
693. ... to the French Republic, and therefore not covered by exterritorial fcii**witSn* 
Co: V. privilege, which only operates in the Courts of the country to 

4 T. L.' R. which a Sovereign's representative is accredited. On general 
principles however the Court declined to allow the notice of the 
writ to be served, acting on a principle laid down by Lord 
Campbell in an unreported case, that service on such Ministers 
at their posts must be refused : ''they must be left at liberty to 
devote themselves body and soul to the business of their office." 

And, generally, the old Chancery rule may be taken still to writ refused 
govern the practice : the case may be so plainly absurd and frivoiou* '^ 
frivolous, it may relate to such a subject-matter, or to a con- "^'**'"** 
troversy between persons so circumstanced that the Court may at 
Maclean v. once decline to act (Knight-Bruce, L.J., Maclean v. Dawson.) 
4 De G. & J. It is important however to notice that the Court must be But Court to 
'^^' satisfied only as to the existence of a cause of action : it has not as to exist- 

to be satisfied that the plaintiff must succeed; a chance of drll^tbn^ not 
success is sufficient, though there may be a considerable chance must^ *'"" 
Hoisaiiy, of failure. (See, for example, Hassall v. Lawrence,) He has only *""** ' 
4 T. L. R. to establish a prima facie case. Thus rule i {e) refers to contract 
or 'alleged contract' And we have seen how 'proper party' 
in rule i {£) has been construed : ' proper ' with regard to €/"• p- 39- 
this prima f CMC case, and not as to the possible result of the trial 

Where the Judge refuses to allow the service an appeal lies to Appeal from 
the Divisional Court : but as it is a question of discretion that jtSg^^o*^ 
Court will not interfere except in strong cases : unless something *|I^7 ^^' 
has been omitted which ought to have been done under the rules. 

The question more fi-equently arises however on the application Discretion to 
of the defendant to set aside the service, or the issue of the writ on appUca- 
And as to this many points of some nicety arise : in the first chaise order. 
place, the question ceases to be exfarte^ and therefore it is not 
one of reviewing the exercise of discretion. * The discretion 

* ought to be as carefully exercised upon an application to dis- 

* charge an order allowing service, as upon the original application 
' for the order.' (Turner, L. J., Maclean v. Dawson,) The Court, 
indeed, ought to review its own decision. This point will be 
considered subsequently. ^^' p- ^3* 

E 
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In the early days under the new practice it was held that the Cluipter 
plaintiff's affidavit was one which, ' as a general rule ought not to be *** 

* controverted ; for if it were controverted, the Court would have O- "•'^'4- 
' to try the merits of the case upon an application for the purpose 

' of setting aside the writ, a thing which it would be quite im- 

* possible to permit' (James, L.J., Great Australian Mining Co: Cre^Aut- 
V. Martin.) And hence it came to be thought that the defendant ▼• Martin, 
was not entitled to support his application by an affidavit setting out p. n.' ' 
his version of the case. The point that he was so entitled was 

Extent to cxprcssly decided in Foky v. MalUardet {under the Consolidated ^^Jv. . 
dant allowed Ordcrs in Chancery), and this was held to be the sounder view by "W.r-iss. 
jSatStirT*'* the Court of Appeal in Fowler v. Barstow. But the broad ^;^^* 
*"'■ principle was established, both by this and the earlier decisions, «© ch: d. 

Court will that the defendant's affidavit must not go to the merits of the 
ment*/"** casc. Jesscl, M.R., said that the question oi forum is the only 
Questions qucstion that ought to be tried : that is, that the affidavit in 
tton may be suppoTt of the defendant's motion should be limited to pointing 

out that the facts, as stated by the plaintiff, do not bring the case 

within Order XL 
But the cases have now gone further, and have allowed the 

defendant to controvert the second essential in the plaintiff's 
May shew affidavit The plaintiff has to swear that he believes he has a good 

cause of • i i y i • 

action non- causc of action : the defendant is allowed to show that the 

existent. „ , - . . . «,, 

alleged cause of action is non-existent. Thus, 
He may In FoUy V. Mallhirdety certain stock, the subject-matter of the 



nonsuit 



plaintiff on action, was shewn by the defendant not to be locally situate in 
isownfiicts, Yxi^dxA. In Fowler y. Barstow^ the defendant denied the plain- 
tiff^s affidavit absolutely, and he, in his affidavit in reply, did not 
deny any of the defendant's material statements. 

In Agnew v. Usher ^ an action was brought for rent of premises Apuw v. 
in England against alleged assignees of the lease who were $z l. t. 759. 
resident in Scotland, with whom it had been deposited; the 
defendants proved in their affidavit that they had not only not 
executed the deed of assignment, but had repudiated it. 

Now, in these cases it appears at first sight that the defendants 

in their affidavits brought forward their versions of the cases, and 

obtained decisions on the merits, notwithstanding the general 

by shewing ruie Stated above. But if these affidavits are examined they will 

defects m ' 

his case. be found to do no more than point out a weakness or defect in 
the plaintiff's case as stated in his own affidavit The defendant, 
in Foley v. Maillardet^ pointed out that there was no stock in 
England : in Fowler v. Barstow^ that the plaintiff's story was en- 
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tirdy untrue : in Agnew v. Usher ^ that there was a very important 

link missing in the plaintiffs chain of evidence. So fax as the £Eu:ts 

are concerned, therefore, these cases establish that the defendant 

may shew that the plaintiff has no case*; he may, in effect, at once •fOrno 

nonsuit him. But — and this is the foundation of the principle — Order, as in 

he must always do this on the plaintiff's own facts. (Bowen, L. J., MMiuirdtt,] 

Agnew V. Usher,) The Court will not receive fresh facts from the 

defendant, and so enter into the merits of the case. ' I do not 

' think that the Court ought to look into the defence as distin- 

'guishedfrom the plaintiff's case.' (Lindley, L.J., SocUtk Gknhrale 

de Paris v. Dreyfus.) It seems clear that if, in Fowler v. Barstaw^ 

the plaintiff had replied to, or had denied, the defendant's affidavit, 

the Court would have refused to enter into the dispute thus 

raised, and would have decided as to the leave to serve the writ 

on the plaintiffs first affidavit 

In Noitage v. Aiikeriy the Court probably had this point in view : 
this remark occurs in the judgment : * Moreover the plaintiff had 
' not chosen to deny the defendant's affidavit that there was no 
^ cause of action.' A curious illustration of this rule arose in 
Glover v. Persigny, The plaintiff had leave to serve the writ out 
of the jurisdiction on his statement of facts. The defendant then 
applied to set aside the service and filed an affidavit denying the 
plaintiffs facts, whereupon the service was set aside. For some 
reason the plaintiff did not know that the application was about 
to be made ; aflerwards however he filed another affidavit setting 
out fresh facts contradictory of the defendant's statement : where- 
upon the Court rescinded the second order and allowed the 
leave to stand, refusing to try the merits of the question on the 
affidavits. 

In Mayer v. Claretie^ a contract was made in France by M. Example of 
Claretie to perform plays in London. It was however subject to contract, 
the consent of the French Minister of Fine Arts. This consent was 
withheld. The plaintiff treated the consequent refusal to act as a 
breach of the contract The writ was set aside on the simple 
ground that the facts shewed that no contract had come into 
existence. 

A good illustration of the application of this rule may be found 
where the case is one which arises out of some act of an agent, 'and 
the defendant alleges absence of authority, as he did in Glover v. 
Persigny above. As we have already seen in Massey v. Heynes^ c/i p. 37 
the alleged principal abroad may be made a party under rule i {jg). 
But the rule we are now discussing applies to that sub-rule as 
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well as to a direct application to serve the principal with the writ Chapter 
as sole defendant. Now if there is in fact no authority the plain- 



tiff's case is gone at once. The documents which the defendant ^' *^^- 

produces in his affidavit — a power of attorney, for example — may 

shew the absence of authority to do the act in question — signing 

ifaiicument promissory notes, for example — and evidently the Court would 

to prove act ou this. But, on the other hand, if it required an elaborate 

defendant's , . . ^ , ^ 

view of the argument to support this construction of the power of attorney, 
SSif allow or if the agent's affidavit seemed to leave the matter in doubt, the 
JSndT ° Court would not go into the matter : that is the question to be tried 

in the action, and it must be left till then. (See Burf v. Bawen,) Bvrtr. 

We have already seen that where there is a reasonable doubt s t. l.' r. 
as to the existence of a contract on which the Court can act ' ' 
under the Order, it has put the plaintiff on an undertaking to 
prove it at the trial or to submit to a nonsuit (Diamond v. Diamond y. 

Sutton.) L. R. 1 Ex: 

Defendant So much as to the facts. But it is evident that the goodness of ^^ 
piaintirs the cause of action may depend on the law to be applied to the 
bad in law. facts as sct out by the plaintiff. Under rule i {e\ as we have seen, 
the * alleged contract ' may be shewn to be non-existent in law, as 
well as, under the previous principle, in fact And it would seem 
essential that the defendant should be allowed to bring forward 
such fresh facts as bear on the legal side of the question ; for 
example, the existence of a foreign judgment which would bar 
the action. This extension of principle was established by the 
Court of Appeal in Call v. Oppenhdm. ^o^^luuhm. 

Existence The action was on a bill of exchange. The defendant stated i?* ^- ^ 

o! foreign 099> 

judgment op that he had already obtained judgment on the same bill in 
if of doubtful France. The plaintiff set out a shorthand writer^s note of the 
bar; ' °^ judgment for the purpose of shewing that the French judgment 
had not proceeded on the merits of the case: it raised the 
important question of status which arises in consequence of a 
foreign decree of prodigality, and appointment of a conseil judicU 
aire. Some members of the Court doubted whether, on this state 
of facts, the judgment would have been a bar to the action. The 
principle of Lord Esher, M.R.'s judgment was this : generally the 
foreign judgment would be a complete defence ; and if it were so 
in this case, the writ would be set aside : but there was a doubt, 
and therefore the question might be argued, 
but other- In Socikte Gknerale de Paris v. Dreyfus however, every question soci Gin: eU 
ddS>tfui"and which could havc been raised on the English action had already z?wili. 
ySa/".'^' been decided by the French Courts, including the Cour de ^^^^^ ^ 
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Chapter Cassation. The simple principle was therefore applied : the 
matter was res judicata^ and the leave to issue and serve the writ 



o. xi, r. 4. ^g^g gg^ aside. The difference between this case and the preced- 
ing one is clear. There there was a doubt as to the effect of the 
foreign judgment : here there was none : * it had been established 
' by the best evidence possible that the matter of fact on which the 
' right of the plaintiff in England depended did not exist' 

An important point of practice was determmed in this case : the judgment 
judgment had been delivered in France during the pendency of pwS**pcnd- 
the appeal : the Court of Appeal held nevertheless that this fact *°^ *pp**^- 
could be acted on, and warranted the reversal of the decision of 
the Court below upholding the service. 

The case also is some authority for saying that the Court, on Concurrent 
the defendant's application, would consider the pendency of a suit 
abroad, between the same parties and in respect of the same 
cause of action ; applying to this case the law which has been ^5^^^*** 
established as to concurrent suits. 

The same principle would apply to a defence setting up the Statute of 

-, - _ . . . . . . ,.,?,. Ldmitations. 

Statute of Limitations, subject to any question which might arise 
under the Statute 4^5 Anne, c. 16, s. 19. For instance, if the 
defendant was abroad at the time the cause of action arose, and 
has remained abroad, there would presumably be no period of 
limitation. 
Caiiv. The Court of Appeal in Cally, Oppmheim dwelt a good deal Q^tery, 

1^'l. rT' on the power of the Court, either inherently, or under Order XXV., piaintirs 
rule 4, to stay frivolous and vexatious actions, and a question aUo be 
arises whether, in order to get the service set aside, the defendant vexatious, 
must shew that the action is frivolous and vexatious. To a o. xxv. r. 4. 
certain extent an action which on the face of it is bad in fact or 
in law is vexatious, but this is not the interpretation usually put 
upon the words. And it is suggested that, although the Court 
. will act on this power to check frivolous actions where the defen- 
dant is out of the jurisdiction as well as where he is within the juris- 
diction, it has under the rule a wider power ; and in exercising the 
discretion vested in it, may decline to allow actions to proceed 
which, without any examination into the merits of the case, but 
only into the facts properly before it, are clearly bad in law or in 
fact. The Court will, as in the case of the plaintiff's first appU- </pv49- 
cation, allow the action to go on if there is a chance of success, 
although there is a considerable chance of failure. 
The practice will be dealt with in the next chapter. 



54 ORDER ELEVEN. 

o.xi.r.5. Rules. <*Mf^ 

Time for IL 

appearance. Any order giviDg leave to effect such service or give such notice shall limit — T' 

a time after snch serrice or notice within which such defendant b to enter ^' "• Z* ^* 

an appearance, snch time to depend on the pboe or coontxy where or within 

whidi the writ is to be served or the notice given. 

c/? Appeif A time-table has been issued by the Senior Chancery Registrar 
dui, p. M3. gjyijjg thg times usually granted for entering appearance for de- 
fendants in, practically, all parts of the world This time-table is 
Method of also in use in the Common Law side. It has been computed on 
tSefw** the principle of double post time, starting from the mail-day next 
appearance. ^^^ ^^ application, the Ordinary eight days for appearance 

having been added. 

Omission in There IS rather a curious omission in the calculation. The 

of timeubie. postdl time has simply been doubled : but this assumes that there 

will be a homeward mail at the expiration of the eighth day 

allowed for appearance. The order would probably be drawn up 

carefully on this point ; and where facilities had quickened the 

post time, the plaintiff would probably be entitled to a shorter 

limiting period. It must be confessed that the continental system 

^«J^ France, of making the deiai constant for groups of contiguous countries 

w>S^' seems preferable to our own. 

Scope of the Hall, V.-C, held in Young v. Brassey that, to avoid the expense Yotmgy. 
of several applications, the order might also provide for the service i chTKayy 
of interrogatories^ and for the issue of an injunction, if either 
were necessary : subject of course to the practice governing inter- 
rogatories, and the law as to the issue of injunctions on persons 
out of the jurisdiction. 
Defendant's As to the defendant's appearance within the time limited by 
flSTadd?^' the order, Order XII., rules lo and ii apply : that is to say, the 
a xinrtio defendant has to give his address for service, either upon his 
* "' solicitor or himself (should he appear in his person), within three 

miles from the principal entrance of the Central Hall at the 
Royal Courts of Justice, in London. 

At this address all subsequent papers may be left, sufficient 

time being always allowed to enable the defendant to put in his 

pleadings, or to obey an order for discovery, if he remain out of 

the jurisdiction. As to what is included in * subsequent papers,* 

c/; p. 131. see * Service of Documents other than Writs,' I. 

BulB 6. 

O. xi. r. 6. When the defendant is neither a British subject, nor in British dominions, 

^pucc 01 notice of the writ, and not the writ itself, is to be served upon him. 
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ffkuput This rule defines the extent to which the old principle that ' the Service of 
^^ * Queen's writ does not run beyond the sea' has been abrogated. ^^^' 



o. Mjr^6w xt may be served on, that is to say, the command contained in it 
may be delivered to : Jirsf^ British subjects wherever they may be 
found, in virtue of their allegiance to the Sovereign : and this 
includes English, Scotch, Irish, and Colonial subjects of the ^" '^^^'^• 
Crown : stcondly^ foreigners who are in British dominions, in 
virtue of their temporary allegiance to the Crown : this includes 
foreigners in England, Scotland, Ireland, India, and the Colonies. 
[In these two cases, Fonns 5, 6, 7, or 8 of Appendix A, Part I., 
will be used, as the case may require.] 

But to foreigners in foreign countries * notice of the writ ' is G»^n« , 

° ^ . . nonce of 

given : the notice, that is to say, that a writ has been issued m wnu 
England [In this case. Forms 9 or 10, Appendix A, Part I., will 
be used, as the case may require : the writ itself, issued by leave, 
will be in one of the Forms 5, 6, 7, or 8, as above.] 

As we have already seen, service abroad is optional. The plain- An ordinary 
tiff may issue an ordinary writ for service within the jurisdiction Usue, though 
against an absent subject or foreigner if he wishes ; as the defendant U^,^' 
is abroad he cannot serve it, but must wait until he returns or 
comes within the jurisdiction, when service may be effected. But 
leave will not be given to serve this writ, or to serve notice of it, ^^ ^"^ 
on the defendant so long as he remains out of the jurisdiction. 

The service of a writ on a foreigner out of the jurisdiction — ^as Semce of 
where leave has been given on an affidavit wrongly describing the foreigner 
defendant as a British subject — is a nullity : and the service and all nuUity. 
Wtstman v. subscqueut proceedings will be set aside. ( Wcstman v.Aktiebolaget^ 
get, &»c. 6fc. Snickarefabrik ; re Hawardy Padley v. Camphausen; Hewitson 
re Hoto^rl' v. Fodrc,) The order is limited to setting aside the service : the 
^4. ' ' writ has been issued by leave, and is good : the error has been in 
F^e'^ ^' the subsequent procedure. 
« Q. B. D. jj^ ^^^^^ ^ Turner, Hall, V.-C, held that the service of the 

fw^.' notice in lieu of writ was inappropriate in the case of an English 

34 L. 1. 647. ^QQjajj married to a German and residing ab^pad with him : she 

could not be considered a foreigner, and ther^jpre the writ itself 

would have to be served. This decision doepi'TBOt seem to be in 

accordance with the Naturalization Act, xS^o, section 10 (i), 33Vic:ci4. 

t TO It I 

which enacts that ' a married woman shall be deemed to be a 
' subject of the State to which her husband is for the time being 
* subject' 

The reason for the essential distinction made between the writ 
and the notice of the writ, has been dwelt upon on many occa- 
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sions by the Judges. Thus in Beddington v. Beddington^ the ^^vi/uk 
present Lord Hannen said : ' Service of process upon a foreigner 



* not a subject of her Majesty in another country may involve ^' *^^ 

* unpleasant questions of jurisdiction, whereas if it were not formally ^«^«*^*»« 

* served upon, but only notice of the proceedings given to, such f pfrl^JJ; 
' foreigner, no such consequences can arise.' ' Foreign countries 

'do not like writs served upon their subjects/ (Jessel, M.R., 
Fowler v. Barstaw.) It must be remarked that this provision has fowUty. 
been omitted in many of the Colonies in which the Judicature ao ch: d. 
Acts have been adopted, nor is any provision resembling it to be ^^ 
found in the American or European Codes of Procedure. In 
many foreign countries however the writ as understood in this 
country is not used, the initial document being more in the nature 
of the English * notice of writ.' 

With regard to the Colonies in which the provision has not 
been adopted, the writ itself is presumably served out of the 
jurisdiction. 

Giving It is clcar then that service of notice of writ in foreign countries 

Jrit^^° on foreigners is considered not to be open to the same objection 
to m1^« of ^ service of any process of the Court issued in the name of the 
process. Sovereign. But this notice of writ is entirely different from the 
informal notice, or intimation, the giving of which we shall have 
and intro^ to cousider presently. It is specially directed in the next rule that 
this notice is to be given in the same manner as writs are served, in 
other words that personal service is required : it is on this service 
that the whole subsequent proceedings and the exercise of juris- 
diction rest ; it seems therefore impossible to say that it is not a 
service of process of the Court. It will be noticed that the 
objection to the service of a writ in a foreign country has been 
based on the principle that the command, issuing in the name of 
one Sovereign, ought not to be intruded into the dominions of 
another Sovereign. But this constitutional objection is really 
much wider : it covers the service of any process : certainly the 
service of a document which practically makes the issue of the 
Sovereign's command effective. 
Right to This question of serving the Queen's writ in foreign countries 

abroad on was Considered by Lord Westbury, C, in Cookney v. Anderson : cookney v. 
subjects he said, 'The right of administering justice is the attribute i De'Grj'-& 
quesiione . < ^^ sovereignty, and aU persons within the dominions of a ' ^ ^' 
' Sovereign are within his allegiance and under his protection. If, 
'therefore, one Sovereign causes process to be served in the . 
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CQbapttr * territory of another, and summons a foreign subject to his court 
' of justice, it is in fact an invasion of sovereignty, and would be 



o. xur^6. c unjustifiable unless done with consent ; which is assumed to be 
' the &ct if it be done in a case where a foreign judgment would 

* by international law be accepted as binding/ In a later case, 
DrummoHd Drummond v. Drummond. Lord Chelmsford, C, discussed the 
Drummotid, Same question : he said that the principles enunciated by Lord 
32. * * Westbury applied rather to compulsory process than to the mere 

notification of proceedings : ' It may justly be considered to be 
'an invasion of the jurisdiction of a country whenever an attempt 

* is made to force one of its subjects, or any one under its protection 
'and temporary allegiance, before a foreign tribunal.' These 
opinions apply as well to British subjects as to foreigners. 

The method by which this extra-territorial jurisdiction of the 
Courts is to be put in motion is obviously the great difficulty in 
the subject So far as service of the Queen's writ in her dominions 
is concerned there is clearly no difiiculty, either as to subjects 
or foreigners. It must be confessed however that if theoretical 
considerations are to prevail, the service of the Queen's writ upon 
British subjects in foreign countries needs to be reconsidered. 
With the practical consideration that any given Sovereign may 
forbid the service of legal process, whether writ or notice of writ, 
we shall deal presently : the Court probably has the power to get cf. p. 59- 
over the difficulty by allowing service by advertisement There 
is left therefore only the theoretical consideration whether, in 
view of the necessity of the case, it is not expedient to risk so 
much invasion of sovereignty as is involved in the service of 
process not actually carrying the Sovereign's command, leaving 
the objection in any State to be formulated by its laws. It is 
obvious that this must be risked, or the jurisdiction would cease 
to be operative. Only, it would seem to be more consistent with 
principle if the writ itself were not served on British subjects 
under the protection of foreign Sovereigns. 

The definition of ' British subject ' includes many people who Definition of 
are also claimed as subjects by other countries. The difficulties sui^ect' 
of ' double allegiance ' have been simplified by the ' declaration 
of alienage,' permitted by the 4th section of the Naturalization 33 & 34 vic. 
Act, 1870 ; but in the absence of a declaration of alienage, a 
person born within the dominions of her Majesty is a natural- 
bom British subject, although he may be at the same time ' under 

* the law of any foreign State a subject of such State ; ' and any 
person born out of her Majesty's dominions of a father who is 
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himself a British subject, is also a British subject, although he too Ctepur 
may be claimed as a subject by the State in which he was born. ^' 



How these difficulties would be dealt with under rule 6 remains ^' "• '- ''' 
to be seen. It is somewhat curious that the question has not 
already arisen* 

Rule 7. 

Service of Notice in lieu of service shall be given ia the manner in which writs of 

notice of 1 

writ. summons are served. 

^«of*' No special provision is made as to the method of serving writs 
o"ix*^^t & ^"^ ^^ '^^ jurttdiction. The provisions of Order IX, have there- 
'• fore to be complied with : these are, by rule r, that no service of the 

writ is required when the defendant, by his solicitor, undertakes 
to accept service, and enters an appearance : and by rule 2, that 
when service is required, * the writ shall, wherever it is practicable, 
' be served in the manner in which personal service is now made.' 
And * when personal service is required, a copy of the writ or 
' order must be delivered to and left with the person to be served, 
'and the original writ or order at the same time sAfwn to him, if 
'he require it, and if the original writ be not shewn to the 
'defendant on his request all the proceedings founded on the 

* writ will be set aside.' {Hawthorn v. Harris ; Phillipsan v. Hawtkom 

r_T * 

EmmanueL) ["Annual Practice," note on Order IX., rule 2.] a3>y?R]^i4 
They are void and not merely irregular. ^IJ^^Z" 

This personal service is therefore required when the writ is to ^^ ^- '^' ^58. 
be served abroad. The practice being that the writ and the copy 
are sent out to the solicitor's agent who would effect the service 
as above. 
Service of But the Same rule applies to the notice of writ: it is to be 

notice. , ** ' 

* given ' in the same way as writs are * served.' As before, an 
undertaking to accept service, and an appearance entered by the 
defendant's solicitor, are sufficient But it is a little difficult 
to see how to make the giving of notice fit in with the service of 
writ where service is required. The practice, it is believed, is for 
the agent to treat the ' notice ' as the copy writy and give this to 
the defendant, shewing him at the same time if required the 
original writ The strict parallel would be to serve a copy of the 
'notice,' and, if required, to produce the original notice. But 
some original document has to be shewn to the defendant, and if 
it is not shewn on request all subsequent proceedings are void 

S^irtafof^'^ and not merely irregular. 

Mnform.**^^ A qucstiou ariscs of some importance at this point Why 
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CUtPter should not the principle locus regit actum apply to the service 
of the document, whether writ or notice of writ, in the foreign 



o.xut^7, country? In Van der Kan v. Ashworth^ Chitty, J., in giving 
aS v^ leave to serve a notice of an interpleader summons out of the 
w *N^88' jurisdiction, ordered that it should be eflfected according to the law 
p- 58. of the domicil of the claimants. But this is the only trace of the 

principle being so applied 
D<^>wH V. The true rule may be derived fix>m the decision in Dobson v. 
(iSo' 2 Q. B. Festi. There a writ issued against a firm in Italy in the firm's 
^' name, and service was effected on one partner in accordance with Service to 

the law of Italy. It was held that the Ux fori^ that is, the law of the ux/ori, 
England, governed the question ; before judgment can be given c/p. loa. 
against a number of co-defendants the English law requires 
that they should all be served individually, and nothing short 
of this is sufficient 

The general principle may be stated thus : Judgment can only judgment 
be given by a Court where the conditions precedent to the giving given ifthc 
of judgment, imposed by the law which the Court administers, service are 
have been fulfilled. Service of a writ through the post might be 
sanctioned by the law of the foreign country : but the English 
law does not allow judgment to be given against a man unless 
he has been served personally with the writ, unless a special 
order has been made. And therefore, the fact that the law of 
the foreign country allows another form of service, * appears,' 
in the words of Lindley, LJ., * to be nothing to the purpose.* 

But it may well be that the law of the foreign country forbids Where 
the service of legal documents within its territory, except by forbids ser- 
certain recognized officers. The better plan in such case would bytts ow? 
certainly be to get service effected through the channels recog- ° ^"** 
nized by the foreign law. A difficulty may however arise in 
getting the affidavit of service in proper form. This will be cf, p. 62. 
considered presently. But suppose that for this, or for any other 
reason, service has been effected in some other way. It would 
certainly be more in accordance with principle that the prohibition 
of the lex loci should prevail, and that the violation of it should 
not be upheld. The point however has not yet arisen for decision. 
The foreign law may however give a civil remedy to the party 
served, instead of imposing a punishment on the server. 
Trubntry. This case was dealt with in Triibner v. Triibner^ It appealed 
15 P. D. 24. that by the law of Switzerland, where service was to be effected, 
an action would lie against any person serving foreign process 
of law ; the Court thereupon made an order for substituted service. 
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I. The Indorsement of Service. 
Order IX. Rule 15. 

Indorsement The person serving the writ of summons shall, within three days at most 
of aervice. ^^j 5^,^,^ service, indorse on the wri\ the day of the month and week of the 
service thereof, otherwise the plaintiff shall not be at liberty, in case of non- 
appearahce, to proceed by default ; and every affidavit of service of such 
writ shall mention the day on which such indorsement was made. This rule 
shall apply to substituted as well as other service. 

Rule as to I^ re Uvcsey^ Fish v. Chatterton^ Bacon, V.-C, thought that this rt Liveuy, 
'ap1SST<r°' rule as to indorsement of service did not apply to a notice of^' ' '^*'* 
ab^Suf ***" writ served abroad. There seems however to be no doubt that 

the rule applies to all cases of service out of the jurisdiction. 

In Hastings v. Hurley the writ was served by the English Htutingt v. 

Consul in Texas, and the indorsement not having been made, wrN/issi. 

the time for making it was extended : a new affidavit of service ^' ^' 

would however have to be made. 
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Obaptor n. Default of Appearance, and Affidavit of Service. 
in. ' 

o. xiii r. i. As wc have already seen, in ordinary cases, the plaintiff may Plaintiff may 
proceed in his action, if the defendant who is abroad does not S^Mtion. 
enter an appearance within the time limited after he has been 
duly served out of the jurisdiction. The proceedings on default 
of appearance are dealt with by Order XIII. 

Order XI I L Rule 1. 

Where no appearance has been entered to a writ of summons for a Default of 
defendant who is an infant or a person of unsound mind not so found by J^'^y^'J^ 
inquisition, the plaintiff shall, before further proceeding with the action person of un- 
against the defendant, apply to the Court or a Judge for an order that some *®''°** ""**^* 
proper person be assigned guardian of such defendant, by whom he may 
appear and defend the action. But no such order shall be made unless it 
appears on the hearing of such application that the writ of summons was 
duly served, and that notice of such application was, after the expiration of Notice of 
the time allowed for appearance, and at least six clear days before the day *^ "**"" 
in such notice named for hearing the application, served upon or left at the 
dwelling-house of the person with whom or under whose care such defendant 
was at the time of serving such writ of summons, and also (in the case of 
such defendant being an infant not residing with or under the care of his 
father or guardian) served upon or left at the dwelling-house of the father or 
guardian, if any, of such infant, unless the Court or Judge at the time 
of hearing such application shall dispense with such last-mentioned service. 



H^k/(e V. 
Dieoemay. 

(1891) 
P. 290. 



In White V. Dwvemay^z.^T^zX& action, the defendant, the niece 
and sole next of kin of the deceased, was a minor out of the 
jurisdiction ; notice of the writ had been duly served on the 
defendant, and on her guardian who had been appointed by the 
German Court There was no appearance, Jeune, J., made an 
order under the above rule that the official solicitor should be 
appointed the defendant's solicitor ad litem^ his costs being pro- 
vided by the plaintiff, the executor who was propounding the will, 
as part of the plaintiff's costs. 

The rule appears to fall within general principles. The 
Court has established its jurisdiction by allowing the writ for 
service abroad to issue, and for the purposes of the action may 
make the orders necessary to enable it to execute it The only 
difficulty that arises is as to the service of the notice of the 
application out of the jurisdiction. It is probable that this would 
fall within the category of documents in the action, for which, as 
we shall see, no special order is necessary. The strict way in 
which the rule has been interpreted that statutory authority must 
be found for service of any document out of the jurisdiction, 
leaves the point, however, not entirely free from doubt 
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Rule 2. Cbapttf 

m. 



Proceeding Where any defendant fails to appear to a writ of summons, and the 

appcanmce^ plaintiff is desirous of proceeding upon default of appearance, under any of ^' *^''' ' ** 
the following rules of this Order, or under Order XV., rule i [application 
for an account where a writ has been indorsed for an ^account], he shall, 
before taking such proceeding upon default, file an affidavit of service, or 
of notice in lieu of service, as the case may be. 

The affidavit of service is not dispensed with where the writ 
has been served, or the notice ' given,' ont of the jurisdiction. 

It is not necessary to exhibit the writ in the affidavit of service, 
or to mention that the fiat was indorsed thereon, so long as 
there is a sufficient reference to the writ {HuthwaiU v. Smith.) ^"Jj^'^ 
If the rale In Jufrd V, Miesck^ the Court held that ' the terms of the rule w. nTiMs 

cannot be , . P- 193* 

complied < are precise, and there are no means of departing from them.' Ford^r. 

with, the ^ , . . Miescke. 

Court is The notice of the wnt had been served m Pommerania by the »6 q. b. d. 
Help. official bailiff or process-server at the request of the British 

Consul : but the affidavit could not be procured, for no Gennan 
official was able to take an oath in the English form. Bj the law 
of Pommerania however the attestation of a process^erver obtained 
public belief by reason of his oath of office : and the notice of 
the writ was returned with a memorandum of service indorsed 
upon it and signed by the process-server. 
Butprobabiy On the Strict construction of the rule the indorsed memorandum 
eJlivale^'t was clcarly not an affidavit But the decision does not seem to 
mVht^£''^ warrant the inference that if the form of the affidavit is foUowed, 
"^ ' it is insufficient if, instead oiihtjurai^ a declaration is substituted 
that the statements were made before a person authorized by the 
foreign law to receive such statements, and that they have by the 
lex loci the exactly equivalent force of a statement on oath in 
or foreign England. The foreign process-server might, presumably, make 
an affidavit according to his own law, which would be received 
by the English Courts {Kevan v. Crawford), It is possible fcevan v. 
or foreign also that if thcrc were any difficulty about his making a state- ^slTj: cfh: 

equivalent of . ' . , , ,»-.,., ^ 650. 

an affidavit meut on oath, as m the case cited above, the English Court 
might receive, as the equivalent of an affidavit, a document made 
according to the foreign law, and which is accepted by that law 
as of like effect to an affidavit. 

III. Setting aside Service of the Writ. 
.. . Order XII . Rule 80. 

Application 

to set aside A defendant, before appearing, shall be at liberty, without obtaining 

s^vice o ^^ order to enter or entering a conditional appearance, to serve notice of 
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motion to set aside the service upon him of the writ, or of notice of the 
writ, or to discharge the order authorizing such service. 

Under this rule it would seem to be more correct in ordinary Before whom 
cases to move to set aside the service of the writ, in Chancery, Sde**?©^**^ 
before the Judge in Court who made the order : in Common °'^*" 
Law, before the Divisional Court The practice however seems 
to warrant a summons being taken out, and where the defendant 
relies only on the weakness of the plaintiff's case, the Judge Summons ia 
in Chambers usually decides the question : but where additional 
matter has been introduced, he refers the question to the Court. 
The practice of the Court in dealing with the case on this 
application has already been considered. ^' p> 49- 

Where the application comes before the same tribunal it is 
clear that the Judge ought to review his decision (Kekewich, J., 
Kinahan v. Kinahan)] and where the leave has been granted 
by the Vacation Judge, a motion to discharge the writ, if made Practice 
after the Vacation, should be made to the Judge to whom made by 
the cause is assigned in Chancery : and according to the ordinary j^e.°** 
practice in Common Law ; it should not be made to the Court 
of Appeal, under Order LXIII., rule 12, as the application is not 
to reverse or vary an order. {Boyle v. Sa4:ker,) 

But as the leave to issue and serve the writ may have been Practice 
ultimately granted by the Court of Appeal, a difScult point ^|bai 
of practice arises as to which Court is competent to hear themaSby 
defendant's motion to set aside the service of the writ. The a^JSu/ 
principle of Boyle v. Sacker would seem to show that, the 
application not being by way of appeal, the motion should be 
made to the Divisional Court in Common Law cases, and to 
the Judge in Chancery cases. It must however be borne in To a limited 
mind that to a certain extent an appeal is involved in the appeal, 
application directly the question of jurisdiction is touched ; and 
it is possible that an inferior Court would hold itself concluded 
by the decision of the Court of Appeal on this question, and 
would consider only the effect of new questions raised by the 
defendant. 

The point arose in Field v. Bennett^ as to the validity of an Example of 
order for substituted service which had been made by the Court for subSi*' 
of Appeal on an ex parte application. The question was argued KiSg**"^*^ 
before the Divisional Court by express leave of the Court of ^"**^°"*^ 
Appeal. Yet even here there was a curious divergence of opinion. 
The Court of Appeal gave leave for the order to be discussed 
*by anybody, not by us': Lord Coleridge, C.J., said that if 
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But in ser- 
vice out of 
the jurisdic- 
tion the 
principle is 
probably 
different. 



0. \xx. r. a 



Setting aside 
issue of writ. 



it had not been for the leave the parties must have gone before Clujjt«r 
the Court which made the order. 

The case of substituted service however differs essentially from 
that of service out of the jurisdiction. In the former, it is purely 
a question whether the plaintiff has done everything in his 
power to effect persond service: in the latter, the question 
is how far the circumstances are altered by the defendant's 
afhdavit J^ld v. Bennett is therefore not an authority on 
the subject of setting aside the issue or service of a writ out 
of the jurisdiction. 

Rule 30 applies only to setting aside service of the writ : the 
cases however shew that the issue of the writ will sometimes be set 
aside : where the issue, that is to say, is irregular ; as where 
leave for its issue ought not to have been granted. 



Application 
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Order LXX. Rule 2. 

No application to set aside any proceeding for irregularity shall be allowed 
unless made within reasonable time, nor if the party has taken any fresh 
step aAer knowledge of the irregularity. 

Where the application is not made within a reasonable time, 
the defendant is taken to have acquiesced in the jurisdiction, and 
to have waived any irregularity. 

Thus in Reynolds v. Colemany after a delay of twelve months, it ^'y^^ '^' 
was held too late to raise the objection that the plaintiff had not 36 ch: d. 
made a full and fair statement on his ex parte application. 
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IV. The Effect of Appearance. 

Order XIL, rule 30 given above, allows the defendant to move 
to set aside the service of the writ * before appearing,' and * without 
' obtaining an order to enter, or entering a conditional appearance.' 

The Court of Appeal held in Davies v. Andrk^ that a conditional Daviet v. 
appearance was not now allowed : a defendant ' must either 34 q. b d. 
' appear, or not appear.' 'A conditional appearance cannot be ^ 
'entered in any other form than that in which a proper and 
* unconditional appearance has to be entered.' (Pearson, J., 
Nelson v. Fastorino,) An appearance under protest would seem NeUony, 
however to be a recognised practice : it has been indeed specially ^!^\^T^^, 
introduced by Order XLVIII^, in the case of persons sued 
as partners who deny the fact of the partnership : the question 
which arose in Davies v. AndrL In Admiralty, in the case of 
the Vivar^ an appearance under protest was held to be the proper a p. d. 29/ 



EFFECT OF APPEARANCE. 6$ 

Ohaptor way to raise the question of jurisdiction. In divorce proceedings 
also this procedure has been approved {Chichester v. Chichester,) 



o.bac.r.g. ^(j j^ Mayer v, Claretie the same practice seems to have been 

^Okidinur'' ^^^P'^^ ^'^ ^ common law action. 

10P.D.186. Under Order LXX., rule 2, given above, if a definite step is Taking a 

Mayer y, , . , . , . • ^1 *'«P »« '*»« 

T^R ^'^^^ ^^ ^^ action, such as entering an appearance m the acdonwaives 
40- ordinary course, taking any step before appearance, or after an *™ *"^^* 

appearance under protest, it waives any irregularity; or any 
objection which the Court might have admitted in its discretion 
Edwards^, as worthy of setting aside the service. {Edwards v. Warden,) 
L. R. 9'ch: The defendant is held to have attorned to the jurisdiction. 
Ai^T. Thus in Fry v. Moore a. summons was taken out, on the ground Examples. 

^"qjb. d. that an order for substituted service had been wrongly made, to 
^^' set aside the judgment by default, and that the plaintiff should be 

ordered to deliver a statement of claim. It was held that the 
summons treated the action as one which had been properly con- 
|<y^ V. stituted, and was therefore a waiver of all irregularity. So in Boy/e 
39 ch: b. V. Sacher, a notice of motion for an injunction was served with the 
writ ; the defendant had appeared by counsel on two occasions, 
and had succeeded in getting the motion to stand over; it was 
ultimately argued on its merits. The right to apply to set aside 
the service was held to be gone. In Mayer v. Claretie, on the 
other hand, after an appearance under protest, a defence which 
had been put in under threats that judgment would be signed if it 
were not, was held not to amount to a waiver. 
^/: In ex parte Robertson^ re Morton, where the County Court Judge 

L.R.aoEq: had decided that a service of notice of motion by a trustee m 
bankruptcy was regular, and the party had thereupon asked for 
time to address himself to the merits of the case, it was held, </: p. 168. 
by the Chief Judge, to be a waiver of an irregularity which actually 
existed in the service. 
The appearance, in order to constitute a waiver, must however Appearance 

by solicitor 

have been entered, or the step in the action must have been taken, without 
with the defendant's authority and full knowledge of all the cir- 
TJu vwar, cumstanccs. In the Vivar the defendant's solicitors undertook to 

2 P, p, aa, 

appear; they were ignorant of the fact that the case disclosed a 
good objection to the jurisdiction : it was held to be no estoppel 
^otugt V. And the same principle was acted on in Nottage v. Aitken, where 
35 Sol: Jo: the soliator had appeared in consequence of a misstatement in 
the plaintiff's affidavit that the cause of action arose within the 
smith^' jurisdiction. These cases probably illustrate Baron Parke's state- 
167. ' ment in Forbes v. Smith, that an appearance made improvidently 

r 
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c/: p. 1 60. 



might possibly be set aside. In J^ry v. Moore the absence of 
authority was cured by the defendant having taken out another 
summons in the action. 

A mere admission by the defendant of service of a writ, which 
was technically bad, was held, in Gaili v. Mongruel^ not to amount 
to a waiver of the irregularity. 

The above rules apply to the waiver of an irregularity. It is 
not clear, but it is probable, that where the plaintiff's procedure 
amounts to a nullity it cannot be waived : as, for example, where 
a writ has been served on a foreigner abroad instead of the notice 
of writ 

It follows from what has been said, that the question of 
jurisdiction cannot be caised in the statement of defence : the 
time has gone by, and the jurisdiction has been accepted. 
{^Preston v. Lamont.) 

The only case in which the above principles seem to have been 
disregarded, is Grange v. Grange^ where a co-respondent was 
allowed to question the jurisdiction of the Court, after appearance 
and a denial of the alleged adultery. 
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Order IX. Rule 7. 

No service of writ shall be required when the defendant, by his solicitor. Undertaking 
undertakes in writing to accept service, and enters an appearance. servioef^ 

Rule 2, 

a 

When service is required the writ shall, wherever it is practicable, be When 
served in the manner in which personal service is now made ; but if it be ***J^ "f" 
made to appear to the Court or a Judge that the plaintiff is from any cause effected, 
unable to effect prompt personal service, the Court or Judge may make such 
order for substituted or other service, or for the substitution for service of 
notice, by advertisement or otherwise, as may seem just. 

Order X. 

Every application to the Court or a Judge for an order for substituted or Substituted 
other service, or for the substitution of notice for service, shall be supported ^'^^^ 
by an affidavit setting forth the grounds upon which the application is made. 

Order LXVll. Rule 5. 

Where personal service of any writ, notice, pleading, order, summons, Personal 
warrant, or other document, proceeding, or written communication is re- |^J^ ^^ 
quired by these rules or otherwise, the service shall be effected as nearly as 
may be in the manner prescribed for the personal service of a writ of 
summons. 
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Rule 6. 

Where personal service of any writ, notice, pleading, summons, order, 
warrant, or other document, proceeding, or written communication b re- 
quired by these rules or otherwise, and it is made to appear to the Court or 
a Judge that prompt personal service cannot be eflfected, the Court or Judge 
may make such order for substituted or other service, or for the substitution 
of notice for service by letter, public advertisement, or otherwise, as may 
be just. 



Chapter 
IV, 



Master's Practice Rule (17). 
Substituted Service. Affidavit of Service. 

Unless the order shall otherwise direct, a copy of the order and of the 
writ shall be deemed to have been served on the day following the day on 
which a prepaid letter containing such copy shall have been posted. 



Meaning of 
•ervic* by 
pott« 



62 & 58 Vic: c. 63 [Interpretation Act, J8891 e. 26. 

Where an Act passed after the commencement of this Act authorizes or 
requires any document to be served by post, whether the expression ' serve ' 
or the expression ' give ' or ' send,' or any other expression is used, then, 
unless the contrary intention appears, the service shall be deemed to be 
eflfected by property addressing, prepaying, and posting a letter co|^taining 
the document, and unless the contrary is proved to have been effected at the 
time at which the letter would be delivered in the ordinary course of post. 



Substituted < Substituted service' is not, as is sometimes stated, an 
uMdteroa- additional means for getting at absent defendants, even if they 
riceSit^ are British subjects. The words of Order IX., rule 2, referring to 
tjM^junMiio jnability to effect personal service * from any cause/ have however 

lent some colour to this view. Adier v. Benjamin is a sim^Xt AdUrw, 
example of refusal to make the order merely on the ground of i t^ iTr!* 
absence. 

The ' notice, by advertisement or otherwise,' which is one of 
the forms of substituted service indicated by the rule, is some- 
times confounded with the ' notice of writ,' which is to be served 
on foreigners out of the jurisdiction. The procediure as to this 
last document is regulated entirely by Order XL 



Genmd The law as to substituted service to be derived from the cases 

ISbSSS^ is as follows :— 

^rSSthin (}') Where personal service is required and cannot be effected, 

jurisdiction. *^c Court may give leave for substituted service. 
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Ohftpter This rule applies to the service of writs within the jurisdiction : 
^' (ii.) and (iii.) deal with service out of the jurisdiction. 



• 



(il) Where leave is given to serve a writ on a British subject Of writ oat 
Out of the jurisdiction, under Order XL, personal service is jurisdiction, 
required : if for any cause it cannot be effected, a further order 
may be made for substituted service. 

(iii) Where leave is given to give notice of the writ to a foreigner of notice of 
out of the jurisdiction, under Order XI., this notice is, by rule 7, tS*^|*\** 
to be * given in the manner in which writs of summons are served.' i""«*****®"* 
The notice must therefore be given personally. If for any cause 
it cannot be given personally, a further order may be made for 
' substituted service ' or ' substituted notice.' 

In all cases the order is left to the discretion of the Court to ^ p. 7a. 
direct such form of notice ' as may seem just' 

The first point arises in connection with the fundamental whei« 
principle governing the issue of writs. An ordinary eight-day abroad and 
writ may be issued against a defendant who is out of the juris- h£ issued, 
diction, whetlv he is a British subject or a foreigner. The ^uututed'^ 
plaintiff can do nothing with it, but that is his own affair : he may TOTt^made. 
keep it * with a view of serving it on the defendant if he should 
ji'ryv. *come within the jiuisdiction.' (Lindley, L.J., J^ry v. Moore,) 
as Q. B. D. The writ is not irregular, only it cannot be served personally. 
•tp-397- ^j^j therefore it follows that an order for substituted service 
cannot be made : as against the defendant out of the jurisdic- 
tion, because there is no writ issued, proper for service on such 
defendant, in respect of which substituted service could be made : 
as regards the writ for service within the jurisdiction, because 
there is no defendant within the jurisdiction on whom ' prompt 
'personal service' could even have been attempted. The first 
criterion therefore, established by Fry v. Moore is, that there must 
in point of law have been a possibility of effecting personal 
service at some time prior to the application for an order for sub- 
stituted service. It would not appear to be essential that this Defendant 
possibility should exist at the time of the issue of the writ. The fST/iJlliro^ 
case of a defendant going abroad after the issue of an eight-day Snt.*'***^ 
writ comes within the subject of * evasion of service ' to be con- 
sidered presently. But in the case of a defendant abroad at the Defendant 
time of the issue of an eight-day writ, but afterwards coming within fJS^aSd'^ 
the jurisdiction, it would seem probable that an order for sub- cSht^ay ""^ 
stituted service would i)e made if personal service could not'^** 
be effected promptly, and he was as a fact within the jurisdiction 
at the time of the application. 
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By V, Moart was followed by the Court of Appeal in WUdii^ Ouqptnr 

V. Bean. The circumstances were identical, except for the fact ! — 

Leaving that the defendant had left England 'shordy before the issue ^jjjjfv- 
wSJ?ii« * of the writ,' which was obviously immateriaL The Court of^89j)jQ. 
*^^'*"* Appeal however indicated that if she had gone abroad to evade 
service the order for substituted service would probably have 
cf: p. 76. been sustained This point will be considered shortly. 
Defendant In FUld V. Bennett the case did not fall within Order XI., and BinfJit. 
Sl??ot"** no leave to serve the defendant abroad could have been obtained |^. Jj/" ^• 
ijthin Order ^^ Coleridgc, CJ., Said : * We doubt whether this rule [Order 
* LXVIL, rule 6] has any application for service out of the juris- 
' diction. But if it has, it U limited in terms to cases where the 
' writ itself can be personally served as matter of law, but where 
*it cannot, from circumstances, be promptly served personally, 
' in matter of foot' 

HUlyard v. Smyth proceeds on the same ground: it was a^^^'"' 

question of contract : the defendant was domiciled in Ireland, 36 w. k, 7. 

and therefore, on the construction of the rules, the plaintiff could 

not proceed under Order XI., and substituted service was refused. 

Generally therefore substituted service cannot be allowed where 

personal service is impossible. 

No tubtti- And so, where the defendant could not have been served at 

whcre*S7*** all, whether within or without the jurisdiction, substituted service 

b poSibUsf* on his agent, or on any other person on his behalf, will not be 

Sf Amb^- allowed. This question has usually arisen where there has been 

oFhS^oS!**^ an attempt to make a foreign Sovereign, or Government, defendant 

vernment. The Couit has no jurisdiction over the foreign Sovereign— except 

in the very special case where the Sovereign is plaintiff in the 

Courts and the defendant sets up a counterclaim * — and therefore 

it will not allow the action to be begun by substituted service, 

* The other case of jurisdiction said by the Court to be exercisable over 
foreign Sovereigns — that a foreign Sovereign may be named as defendant to 
give him notice of claim which the plaintiff makes to funds in the hands of a 
third person or trustee over whom the Court has jurisdiction, and who alleges 
that the foreign Sovereign has also some claim upon the funds in question — 
may perhaps be open to question. It seems to fall within the principle applic- 
cf; p. 146. able to interpleader summonses, to be presently discussed. As between the 
plaintiff and the defendant it is true to say that ' the jurisdiction of the Court 
'in that case is not a jurisdiction over the Sovereign or over the Sovereign's 
' property, but simply over its own subjects, and over property which is within 
* its own jurisdiction. * But if the decision in the case were held to estop the 
foreign Sovereign from prosecuting his claim in the Courts, then, as will 
presently be shewn, it must be an exercise of jurisdiction over the foreign 
Sovereign. 
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Chapter for example, on the Ambassador of the Sovereign. {Stewart v. 
Bank of England ; Strausberg v. Republic of Costa Rica.) Whether 



1^7^^* the same principle is applicable to a Colonial Government is 
w^Nl^Ve perhaps open to doubt The refusal to allow substituted service 
^^isbetr ^^ * Colonial agent in England on behalf of the New Zealand Agent for 
"c^ti^Uf G*^^rnni€^i^> i^i Sloman v. Government of New Zealand^ proceeded Go^nment. 
SviwmSv"^* °° another ground ; namely, that the process treated the Governor 
zluMdf'^ and Government of the Colony as a body corporate, which they 
I c. p. D. were not, either by English or by Colonial law. 

This principle is obviously of wider application. Thus, where cierk of un- 
it is intended to sue an unincorporated body of persons, such as 1!!^!?°'^'^ 
the churchwardens of a parish, substituted service on a clerk 
cannot be resorted to as a short means of effecting service, in lieu 
of the necessary service on each member of the body. 

But where personal service is authorized by law but cannot where per- 
be effected, then substituted service may be allowed, and this Itl^^hT*^ 
whether the service should have been effected at home or abroad, cl'nnot'b^ 
Aftfi V. In Meek v. Michaelsen, and Ford v. Shepherd j substituted service sSsthSUd 
w.'^N. x8^* was allowed where the cause of action fell within Order XL, and ^%, 
"^F^dv. leave to issue and serve the writ out of the jurisdiction had been ^^^"^^ 
34 w. R.'63. obtained. And in Ditton v. Bornemann a similar order was made 
Bo^Ha^nn. as to the notice of writ, where the defendant was a German 
il^ia f.' ^' subject Service was allowed by registered letter in Seaton v. 
a^'lTf L. R. Clarke^ all means of serving personally having been exhausted. 
'^7- The headnote to Ford v. Shepherd states what is presumably the 

law; the order may be made in such a case 'if the attendant 
' circumstances warrant substitution ', that is to say, if attempts 
to effect personal service abroad have failed The rule is simi- 
Neisenv. lady Stated in Nelson v. Fastorino: but Pearson, J., seems to 



Pastcrino, 

49 



i^^it^. have assumed that the service on agents of absent defendants 



may be resorted to as a general rule where the case is of a c/^ p. 7s- 
pressing nature. 
rt In re Urquhc^t, ex parte Urquhart^ the question arose as Substkutrd 

34^^. B. D. to substituted service of a bankruptc]^ notice and petitioa u^il^^cy 
''^' Under the Bankruptcy Rules there seems to b^ a wider power °**"*^** 

to make the order: rule 154 expressly deals with the case of^-p*^^3- 
a debtor ' keeping out of the way to avoid service ' : and the 
Court of Appeal held that ' going out of the jurisdiction ' came 
within these words. The case so far as it bears on substituted 
service in an ordinary action deals only with 'evasion of ser- 
^iw. * vice ' : the fundamental principle of Fry v. Moore was expressly 
395?' ^* ^" approved, that orders for substituted service are not to be made 
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the means of evading the provisions for service of writs out of the 
jurisdiction. 

The object of the substituted service being that notice of the 
action should reach the defendant, the Court, in making an 
order where the defendant was in fact out of the jurisdiction, 
would probably consider the best means of reaching him. It may 
be by registered letter, or by advertisement, as in the case of a 
defendant in England : but where he is abroad the ' substituted 
* service ' would be ordered if possible on some person, either 
abroad or in England, who was connected by relationship or busi- 
ness with the defendant, and whom the Court is satisfied is a 
convenient and safe conduit-pipe through which it can exercise 
its jurisdiction over the defendant. 

This course was followed in Ditton v. Bomemann^ where the 
order was for service on the trustee of the defendant's estate and 
on the defendant's wife, both of whom were out of the jurisdiction. 

In Margrett v. Emanuel^ where there had already been service 
on two defendants in England, an attempt to serve a concurrent 
writ on a third defendant abroad had failed. But the Court 
refused to allow substituted service on a solicitor in England who 
was appearing for him in another matter, because he wrote to 
his client through an agent only, and he did not know where 
he was. The Court was therefore not satisfied that the informa- 
tion would reach him. Where however the second suit related 
to the same subject-matter, substituted service on the solicitor 
representing the defendant in a suit already proceeding has been 
allowed. {Rees v. Braidky.) And the same principle was acted 
on by the Registrar in the Pommerania^ though personal service 
does not seem to have been attempted : the service was set aside 
by the Court, on the ground however that there had been a 
notice of discontinuance in the first action, and that therefore 
the solicitor had ceased to act for the foreign shipowners. 

An order was made in Armiiage v. Fitzwilliam^ allowing 
service of an ordinary writ on the managing clerk at the office 
of one of the defendants in the action who was abroad. His 
solicitors had refused to accept service for him on the ground 
that they had no instructions to do so. It is obvious that the 
fact of there being one defendant within the jurisdiction cannot 
affect the principles governing the practice of substituted service 
as against other defendants who are out of the jurisdiction. 

And so where service on a defendant abroad has been ordered, 
and personal service is prohibited by the foreign law, or is 
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COiapter attended with penalties, the Court has allowed substituted service, sonai wmce 
as by registered letter, if the other condition is satisfied, namely, Fwagn law.^ 
that the defendant's address is known, and it is clear that the 
TvSHS^^' ^^^^^ ^^^^ reach him {Triibner v. Triibner): the order in that 
X5P. D.'34* case was made as against a co-respondent living with the re- 
spondent in Switzerland. 

The order for substituted service having been made it is Proceeding 

, , after order 

equivalent to actual service for all purposes, and the plaintiff for substi- 

tilted service* 

may proceed to judgment on default of appearance. The Court 
has power however, under Order XXVII., rule 15, to set aside o.xxvii.r.x5. 
the judgment on terms, for the purpose of doing substantial judgme^by 
justice. But the mere fact that the defendant has actually defen<^' to 
received no notice of the proceedings is not sufficient; he must * ^' 
ivaiiy, also shew that he has a good defence. ( Watt v. Bamett) 

BamttU 

^5:^*^^^* The general principle of substituted service given above was 'Domiciifor 
^X''' followed in Sociktk IndustriaU des MHaux v. Companhia Fortu-'^'^' 
w^^l^asg g'^^^ ^ Huelva. In that case however. North, J., laid down 
p- 3«- another important principle : a foreigner resident abroad can 

contract to have a * domicil for service ' within the jurisdiction. Contract to 
TkartisCo: This was adopted by the Queen's Bench Division in TTiarsis to^n^w^ 
M^iaitjc.* Co: V. Sociiti Industrial des Mhtaux^ the Court holding further iy\p|^t^"' 
6oL.T.9a4. ^^^ ^^ bankruptcy of the Soci^t^ did not annul the contract and lS?e^°"° 
deprive the plaintiff of the right of suing in England, a foreign ■*^'*' 
bankruptcy not being recognized by the English Courts as a cf. j.. 
discharge from contracts made in England. The case in the 
Chancery Division was rested on the general principle, to be c/i p. 173. 
discussed hereafter, that a foreign shareholder contracts to be 
bound by any special rule, either in the articles of the company 
or in the law under which the company is formed, providing for 
submission either to that law, or to the jurisdiction of the Courts 
DoHftiiv, of the country. In Danieliy. Oakley y the same rule was applied without 
2^s^'jo: to ^^ oase of a partnership, the deed of which contained a oFi^emrhow 
P' '♦^'' clause that all disputes were to be submitted to the English abrSTJlSr. 
Courts. Chitty, J., held that the partner who was out of theSS^*not" 

f II* * ^ 

jurisdiction had contracted himself - out of the limitations ot Jq oilJ!?*xi.' 
Order XL 

In the simplest case, such a contract as we are considering 
would contain a clause providing for service on an agent within cf: ' Service 
the jurisdiction, and there seems to be no doubt that the Court p. 74, ° 
could act on this clause, and make an order for substituted service 
on the agent within the jurisdiction. 
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But Chitty> J., went further than this, and held that service on OhapiUr 
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the defendant out of the jurisdiction was warranted. 

The point, it must be confessed^ is not free from doubt The 
rule as to jurisdiction over foreign shareholders will be seen to be 
limited to this: that the taking shares in a foreign company 
amounts to a contract to submit to such pcocess as tiie foreign 
law may provide in the case of absent shareholders, whether that 
process be service out of the jurisdiction, or service at an artificial 
domicil within the jurisdiction* This rule therefore is no authority 
for saying that the Court may order service out of the jurisdiction 
in a case not provided for by Order XL, by reason of a contract 
between the parties. The rule does not indeed warrant the 
service on a shareholder abroad of any process which may not 
by law be served out of the jurisdiction. The question of this 
extra-territorial jurisdiction is so entirely dependent on statute, 
that it is difficult to see how the Court can act in the name of 
the Sovereign in a matter in which the Legislature has not em- 
powered it to act. Chitty, J., indeed, considered the question to 
be a very doubtful one ; but he thought that perhaps there might 
be a breach of the contract within the jurisdiction : the contract, 
that is to say, to accept the jurisdiction; the breach being the 
refusal to accept it, or in not taking the proper steps to allow it to 
be put in force, as by appointing an agent within the jurisdiction 
to accept service. 

Service on Agents. 

Service within the jurisdiction on an agent of a defendant who 
is out of the jurisdiction is recognized as a regular part of the 
procedure in many foreign and Colonial Codes : sometimes with 
limitations as to the cause of action, sometimes without Although 
an order for substituted service on an agent might be made by 
the Court as the surest method of reaching the absent defendant, 
when the case for substitution is made out, service on agents as a 
matter of right and independently of any order of Court, forms no 
part of the English practice, except in the case of partnerships 
* carrying on business within the jurisdiction'; and also, of course, 
where the agent has express authority to sue and be sued on 
behalf of his principal. 

Under the old Chancery practice, however, service on agents 
seems sometimes to have been allowed by the Court almost as a 
matter of course without any reference to the usual procedure 
against absent defendants: though not always, as the cases of 
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Chaivtor Bond v. Duke of Newcastle^ and Smith v. Hibernian Mine Co: 
^' shew. 



N^Mui' ^^ Hart V. Herwig^ for example, a bill was filed against the 

a^Bpown Ch: master and owner of a ship for ^ecific performance of a contract 

Smia V. to deliver the ship on his arrival in England. A motion being 

cgr made for an injunction to restrain the defendants from removing 

[ir:] 338. ' the ship out of the jurisdiction, the Court of Appeal upheld an 

Htrmig, order that service of a copy of the bill and of the notice of motion 

860. ' on the master should be deemed good service on the owner. It 

is probable that the Rules of Cotirt would now be found sufficient 

to meet the necessities of such a case. James, L.J., laid down where agent 

the broad principle that 'an order for substituted service upon connecte/ 

* the man who in this country was the authorized agent of the ^^y^oi^^t 

* defendant abroad in respect of the very thing which is the subjec^ **^"**°* 

* matter of the suit : the service upon that agent being therefore as 
*' effectual to all intents and purposes as service upon the defendant 
' himself would be, was quite in accordance with the established 

ueuy. * principles and practice of the Court.' And in Leesev, Martin^ 
uV 13 £q: substituted service was allowed on partners within the jurisdiction 
^^' on behalf of those who were abroad. 

This practice must now be considered as done away with by 

the absence of any provision respecting it in the Judicature Act, 

or in the Rules of Court 

TharsisCo: There is a dictum of Field, J., in Tharsis Co: v. Socikti 

Mitaix, Industriale des Mktaux^ which seems to warrant an opposite 

' '^* conclusion : ' Suppose a man who has a large estate in England 

' goes to America for a long period of time, but without leaving 

' an agent behind or making any provision for service of writs, it 

'is quite clear that good service may be effected' From the 

remainder of the judgment however it is doubtful whether the 

learned Judge intended to advance so wide a proposition. 

Nelson, v. Pcarson, J., in Nelson v. Pastorino^ also seems to have assumed that 

49 L. T. 564. the old Chancery practice still existed ; and the Court of Appeal 

FUid^t. appear to have acted in Fields. Bennett as if substituted sorice on 

56L.j:'q. an agent were permissible in the first instance: the order was 

however afterwards set aside on general principles. 

But irrespective of the Rules, service within the jurisdiction on service on 
an agent of an absent defendant, authorized to accept service, to ^thonzedto 
resiade, ' suc and bc sued in the name of the principal,' is good. In re ^ed^on ^ 
^ ' ' * Skute^ Slade v. Hultne^ the service of an order nisi was allowed to ^nci^aU 
be made on the solicitors representing the absent defendant in 
the action. 
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c/? p. 133. Substituted service of orders made in the course of an action Chapter 
properly begun depends on other principles. But the rule laid down ^' 
by Fry> J*> i^ ^^ Slade^ is of wider application. The only question rtsiade. 
said the learned Judge, according to Hope v. Hope^ is this : * Has ^^ ^- ^ ''• 
'the service been effected on a person actually or impliedly 
' authorized to receive service as agent for an absent principal, 
^ and is the inference irresistible that the fact of service having 
'been effected will be communicated by the* agent to the 
' principal ? ' Hope v, Hope however seems certainly to have Hapt ▼. 
adopted the wider principles acted on in Chancery, of serving an f^S^b. m. 
agent where despatch was necessary, without any attempt being ^" ^*^' 
made to serve the principal personally. 
Service on Further, the principle established by Field, J., in the case 
SthoSi^^ of" the Tharsis Co: is, that it is immaterial whether there is a 
fjJSdSiy^ ^ general appointment of an agent to accept service, as by power 
pf attorney, or whether some person is indicated by contract on 
whom service may be effected by the other contracting party. 
Service on In the case of partnerships carrying on business within the 
w3f?f^° jurisdiction, the rules allow service on the manager at the 
principal place of business within the jurisdiction to be good 
service on the partnership. The question as to what partnerships 
the rule applies will be considered in the following Chapter. 
This, and the rule as to service on the secretary or other head 
officer of a corporation, are the only cases of pure service on 
agents who have no express authority from their principals to 
accept service, which is recognized by the £nglish procedure. 



Evasion of Service. 

Evasion of The qucstion how far the preceding principles are affected 
noTdcait' where there has been an * evasion of service,' is rendered some- 
rui«."* ^^ ^^^^ difficult by reason of the omission of all reference to the 
subject in the Rules of Court By sect 17 of the Common Law 
Procedure Act, 1852, it was expressly mentioned as one of the 
reasons for allowing the plaintiff to proceed as if personal service 
had been effected. 

' In Watt V. Barmtty in the Queen's Bench Division, Mellor, J., Watt v. 
said : * I think that the object of the 2nd rule of Order IX. [1875] sqTb. b. 
* was to obviate the difficulties that the plaintiff might be exposed *' ^" ' 
'to by reason of a defendant's going abroad and keeping abroad, 
' and it being impossible to effect personal service, and to prevent 
'the plaintiff's right being entirely defeated by reason of these 



EVASION OF SERVICE. 77 

Ohaiitor ' difficulties. It was intended, in my opinion, in such cases to 

' enable the Court to order substituted service, and that when such 

' substituted service is directed it should have all the effects of 

3 Q. B. D. < personal service.' In the Court of Appeal, Jessel, M.R., seems 

to have approved of this opinion. And in re Urquhart^ ex parte 

jv^'v*- Urguharty Lopes, L. J., said : * Much to my surprise, it has been 

33 Q. B. D. < contended that an order for substituted service cannot be made 

7*3- 

' when a debtor has gone out of this country to avoid service. . . . 
' The observations of Mellor, J., have been over and over again 
* approved.' 

This case occurred under the bankruptcy procedure, and for 
reasons which have already been pointed out, it cannot be taken anu, p. 71. 
as a direct authority on the point The question is whether, 25SivS*m 
when a writ has been issued for service within the jurisdiction, i*wasto 

. . . evasion of 

and at the time it was issued the defendant was withm the juris- service, 
diction, but afterwards and in order to evade service he has gone 
abroad, the Court may order substituted service without a previous 
order for service of a writ out of the jurisdiction. 

The cases decided prior to the Judicature Act, must be divided 
into two distinct classes* 

First, there were the equity cases, in which, as we have seen oid 
in the case of service on agents, a much wider power was claimed ^^^ 
over absent defendants than that exercised by the Common Law 
Courts. There seems to be no doubt that the Chancery practice 
covered also cases of evasion of service, which would be dealt 
with under the general powers of the Court But as the Chancery 
practice is now uniform ¥dth that of the Common Law Courts, 
this principle cannot now be considered as authorizedL 

Secondly there axe the common law cases under the Common oid Common 
Law Procedure Act, 1852, section 17. The conditions of pro- under"****^ 
ceeding without personal service were : reasonable efforts by the ^\j -, ' ^ 
plaintiff to effect personal service, and either knowledge of the de- 
fendant that the writ was issued, or the defendant's ¥dlful evasion 
of service and failure to appear. Under section 1 8, where the writ under s. 18 ; 
was allowed to go against British subjects residing out of the 
jurisdiction, the conditions of proceeding without personal service 
were : reasonable efforts by the plaintiff to effect personal service, 
and the knowledge of the defendant that the writ was issued, 
and either wilful neglect to appear, or living out of the jurisdiction 
in order to defeat and delay creditors. Under section 19, under •. 19. 
where the writ was allowed to go against foreigners residing out 
of the jurisdiction, ' the like proceedings might be had and taken ' 
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as on a writ against a British subject : this probably included the 
same conditions for proceeding without service.* 
Residence ' Residence abroad to defeat creditors ' was obviously a different 
sufficient to thing to ' evasion of service': and it seems probable therefore 
^^^d^ ^'^ that the consequences attached to evasion were limited to cases 
^^^ under section 1 7, that is, to cases where the defendant was residing, 
e^OT.^'^' OT was supposed to reside, within the jurisdiction, when the ordi- 
nary writ was used under section 2. These consequences were 
that the action could proceed in all cases as if there had been 
personal service. The benefit of the limitations of section 18, as 
to the nature of the cause of action, was taken away. 

But even under this section the law was very distinctly laid 
down in Kitchin v. Wilson^ that a wilful evasion of service must 
be proved : and that it was not enough to shew that the defendant 
was abroad, and that he could not be found. Living out of the 
jurisdiction to defeat creditors was in fact one of the cases con- 
templated in section 18 for dispensing with the personal service. 
But in this case the cause of action would have had to be brought 
within the cases defined by that section in which the writ was 
allowed to go out of the jurisdiction. 

The mere fact that the defendant had been residing abroad 
ever since the issue of the writ, had been held, in an earlier case 
— Hesketh v. Fleming — ^to be sufficient reason for setting aside an 
order for judgment on affidavits shewing that reasonable efforts 
had been made to effect service of an ordinary eight-day writ, 
but in vain. The writ itself was not set aside for a reason already 
cfi p. 69. noted : Mt is perfectly good, and will have its operation if the 
' defendant should return to this country.' 

In the same way, under the practice established by 2 WiU: IV. 
a 39, which was done away with by the Common Law Procedure 
Act, the fact that the defendant was abroad was sufficient to 
compel the plaintiff to obtain a distringas to proceed to outlawry, 
instead of a distringas to compel appearance. {Braugh v. Eisenberg.) 
But in Order IX., rule 2, the express conditions of section 17 
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piaceofc.L.do not appear, evasion of service is no longer referred to: the 
p. Act 185a, Qj.jgy £Qy substituted service, which takes the place of the pro- 
ceeding as if personal service had been effected, may, it is true, 
be made when the plaintiff is from any cause unable to effect 
prompt personal service, but residence out of the jurisdiction is 

cf: Appendix • The forms of the old writ against, and notice to a foreigner are interesting 
^' "^* in this respect. They were addressed to the defendant * late of* some place 

in England : or 'now residing* at some place abroad. 
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ClMpfetr the one cause which does not fsdl within the rule : that is deah 
! with separately, on a principle which, as we now see, has always 



been recognized by the law. 

The opinion of Mellor, J., referred to above^ was given never- 
theless after the rules were in force : and there are two shortly 
Diik!^ ^- reported cases — Hartley v. IHlke and CouUmm v. Carshaw — in 
35 l.'t. 706. which orders were made in the case of defendants 'alleged to 
Cmrshaw. have abscondcd.' 

Subject to one further consideration, there is possibly some Possibly pia 
warrant for saying that the old law dealing with evasion of service subj^tTo"' 
still remains, if its limits have been indicated accurately. The ^Tof^effect 
point which is not clear, assuming this to be the case, is whether ley ' "' *^' ' 
the evasion of which the Courts will take cognizance, must be 
before service but after the issue of the writ, or whether it may 
be before issue. It seems probable that the evasion must be after 
issue. 

As to what amounts to evasion, an 'absconding' would at least 
seem to have been necessary ; this would import a usual residence in 'Abscond- 
the country : and when this was the case the defendant might have l^e^mt ^ 
absconded abroad, or been in hiding in England The fact that ° •^■•*o°' 
the defendant might be abroad seems always to have been taken 
for granted, an order being made for advertisements to be inserted Advertise- 
in foreign newspapers which he was likely to see. Hall, V.-C, °**°'^ 
cookv. indeed held, in Cook v. Dey^ that the substitution of notice by 
a^':D.ai8. advertiscmeut for service, under Order IX. rule a [1875], ^^ ^^^ 
apply to an ordinary case of an absconding defendant within the 
jurisdiction. 

The question is now narrowed down to the finest point Cases io 
There is no trace of substituted service, having been allowed ^ingfor 
without the application of Order XL, in the case of a foreigner ^^y n^'' 
within the jurisdiction at tl^e time of issue of the writ, merely *"*'^*^ 
because he has gone abroad before service: nor even in the 
case of a foreigner who might be said to be absconding by 
reason of his leaving his usual residence in England. The mere 
fact of a foreigner being abroad is sufficient to remit the service 
to Order XL with its limitations. If he has gone abroad after 
issue, a concurrent writ may be taken out : but, as he is abroad, 
the issue of the writ is governed by Order XL The practice then c/. p. is. 
must be limited to British subjects, who 'evade' service, or 
abscond, after a writ is issued, by going abroad. But if absconding . ^ . 
is the proper rendering of * evading service,* it seems, as we have J[J'^ . ., 
said, to imply a usual residence in the country : and the case of at aii. 
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British subjects usually resident in England is specially dealt Chapter 



Effect of with in Order XL, rule i (c) : all the restrictions as to the nature 

which seems of the causc of action in such case being removed. With the 

case dealt introduction of this rule in 1883, it seems arguable that the old 

ouiai^^ ^ practice of substituted service, in the case of evasion, without 

application for the issue of a concurrent writ under Order XL, is 

done away with, more especially as there is now no reference to 

the subject in the Rules. All the necessities of the case are in 

fact satisfied by the sub-rules of that Order : this view would 

therefore seem to be more consistent with the principle. It 

may be doubted indeed whether the Court has power now in any 

case to deal with service in any way other than that indicated by 

the Rules. 



IV. 



8i 



ChigtwY. CHAPTER V. 

8BBVICE ON FIRMS, AND ON PABTNBB8. 



PAGB 



Order XLVtll^., rales i to 8 82 

The repealed Orders and Rules .82 

Liability of partners, and procedure to enforce it • • • • 86 

Firms wholly wiihin thi jurisdictum •••••• 86 

Principles on which execution is based ..••.. 87 

Meaning of joint liability, and joint and several liability . • » 88 

Service within the Jurisdiction. 

The procedure under the repealed Orders and Rules • • • • 89 

Russell^, Cambefort 89 

English firm with principal ^ace of business abroad • ... 90 

Bearing of Order XL • 91 

Scheme of changes introduced by Order XLVIIM 91 

Decision of Q. B. D. as to their effect . . • • • 91 

Condition of carrying on business within the jurisdiction • 92 

Transaction of business by agent 93 

Application of rules to Scotch and Irish firms 93 

Firm of foreigners xtnth branch in England 94 

Temporary presence of one partner in England ... 94 

Writ against the firm, and writ against the partner • • • • 95 

Joinder of parties under Order XL . •' . . .96 

Foreign firm with joint and several liability 97 

Mixed Firms: 

Some partners foreigners abroad^ some resident in England • 97 
Some partners foreigners abroad ^ some English subjects resident 

in England 97 

Definition of foreign firm 97 

Foreign firm with resident English partner carrying on the firm^s busi* 

ness in England • . • 97 

Overruled cases 98 

Firm with some partners in India 98 

Firm with some partners in the Colonies 99 

Firm with one partner a British subject resident and domiciled abroad • xoo 

Service out of the Jurisdiction. 

Mixed firms . • • loi 

Firm with all partners abroad ^ but some British subjects domiciled in 

England •.•.•.•••« loi 

G 



S2 



SERVICE ON FIRMS, 



Foreign finn Dot recc^gnued as such for the pnqMses of Fnglish pro- 
cedure . . . . • I02 

Service must conform to EngUsh Uw 102 

Effect of judgment ag^unst paitoen on their share of partnership 

property 103 

Action abroad on English judgment 104 

EnglUk firm wiik §n€ partiur Umporairily abroad .... 104 

General result if Rusuil ▼. Cawthe/ort cannot be supported . 105 

firm wiih British amd foreign partners resident in England 106 

Ucsult of temporary absence of foreign partner 106 

Consideration of Order XLVIIIyl 106 

En^i^Ush firm untk all partners abroad ...•.• 106 
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to foreigners abroad 108 

Probable operation of n^w Order 108 

Order XLVIIM., rule 9 : Attachment of debts owing from a firm • 109 

rule 10 : Actions between the firm and the partners . 1 10 
rule II : Application of rales to one person trading 

as a firm no 

The repealed Orders and rules 109 






Order XLVIII A. 

Order VII., rule 3, Order IX., rules 
6 and 7, Order XII., rules 15 and 
16, Order XVI., rules 14 and I5» 
Order XLIL, role 10, and Order 
XLV., rule 10, are hereby repealed, 
and the following Rules (i) to (11) 
shall stand as a separate Order in lieu 
thereof. [R.S.C. June, 1S91. r. 4.] 

(To operate from 1st July, 1S91.) 



Actions by and against Firms 
and Persons carrying on 
Business in Names other 
than their own. 

Rule h 

Action Any two or more persons claiming 

against firm, or being liable as co-partneis and 
carrying on business within the juris- 
diction may sue or be sued in the 
name of the respective firms, if any, 



The Repealed Orders and 
Rules. 



[Order XVI . Rule 74.] 

Any two or more persons claiming 
or being liaUe as co-partners may sue 
or be sued in the name of the respec- 
tive firms, if any, of which such per- 
sons were co-partners at the time of 
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CkkpUop y. of which such persons were co-part- 
ners at the time of the accruing of 
the cause of action ; and any party to 
an action may in such case apply by 
summons to a Judge for a statement 
of the names and addresses of the 
persons who were, at the time of the 
accruing of the cause of action, co- 
partners in any such firm, to be fur- 
nished in such manner, and verified 
on oath or otherwise, as the Judge 
may direct 



the accruing of the cause of action ; 
and any party to an action may in 
such case apply by summons to a 
Judge for a statement of the names 
of the persons who were, at the time 
of the accruing of the cause of action, Disclosure^ 
co-partners in any such firm, to be SaSis. *** 
furnished in such manner, and verified 
on oath or otherwise, as the Judge 
may direct Provided that, in the 
case of a co-partnership which has 
been dissolved, to the knowledge of 
the plaintiff, before the commence- 
ment of the action, the writ of sum- 
mons shall be served upon every per- 
son sought to be made liable. , 



Rule 2. 

When a writ is sued out by partners 
in the name of their firm, the plain- 
tifis or their solicitors shall, on de- 
mand in writing by or on behalf of 
any defendant, forthwith declare in 
writing the names and places of resi- 
dence of all the persons constituting 
the firm on whose behalf the action 
is brought And if the plaintiffs or 
their solicitors shall fail to comply 
with such demand, all proceedings in 
the action may, upon an application 
for that purpose, be stayed upon such 
terms as the Court or a Judge may 
direct And when the names of the 
partners are so declared, the action 
shall proceed in the same manner 
and die same consequences in all 
respects shall follow as if they had 
been named as the plaintiffs in the 
writ But all the proceedings shall, 
nevertheless, continue in the name of 
the firm. 



{Order VII. Rule 2] 

iJdenHcal.] 



Action by 
firm. 



Disclosure 
of partners' 
oames. 



Rule 3. 

Where persons are sued as partners 
in the name of their firm under rule 
I, the writ shall be served either 
upon any one or more of the partners 
or at the principal place, within the 
jurisdiction, of the business of the 
partnership upon any person having 
at the time of service the control or 



[On/er IX. Rule 6.] 

Where persons are sued as partners Service, 
in the name of their firm, the writ 
shall be served either upon any one 
or more of the partners, or at the 
principal place within the jurisdiction 
of the business of the partnership 
upon any person having at the time 
of service the control or management 
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management of the partnership bnsi- 
ness there; and, subject to these 
rules, such service shall be deemed 
good service upon the firm so sued, 
whether any of the members thereof 
are out of the jurisdiction or not, and 
no leave to issue a writ against them 
shall be necessary: provided that in 
case of a co-partnership which has 
been dissolved to the knowledge of 
the plaintiff before the commence- 
ment of the action, the writ of sum- 
mons shall be served upon every 
person within the jurisdiction sought 
to be made liable. 

Rule 4. 

Where a writ is issued against a 
firm, and is served as directed by 
rule 3, every person upon whom it is 
served shall be informed by notice 
in writing given at the time of such 
service whether he is served as a 
partner or as a person having the con- 
trol or management of the partnership 
business, or in both characters. In 
default of such notice, the person 
served shall be deemed to be served 
as a partner. 

Rule S. 

Appeanuioe Where persons are sued as partners 

ofpartnen. -^ ^^ ^^^^ ^f ^^^^ g^^ ^^^ gj^, 

appear individually in their own 
names; but all subsequent proceed- 
ings shall, nevertheless, continue in 
the name of the firm. 



0> xlviiio. 



Notice in 
what 
capacity 
sarved. 



of the partnership business there ; Chapter V. 
and, subject to these rules, such ] 
service shall be deemed good service 
upon the firm. 



[Order XVL Rule M.] 

. . • Provided that, in case of a 
co-partnership which has been dis- 
solved, to the knowledge of the 
plaintiff, before the commencement 
of the action, the writ of summons 
shall be served upon every person 
sought to be made liable. 



{Order XII. Rule 15.] 

Where persons are sued as partners 
in the name of their firm, they shall 
appear individually in their own 
names; but all subsequent proceed- 
ings shall, nevertheless, continue in 
the name of the firm* 



Rule 6. 

No appear- Where a writ is served under rule 
by^pai^m 3 ^P^'^ ^ person having the control or 
management of the partnership busi- 
ness, no appearance by liim shall be 
necessary unless he is a member of 
the firm sued. 

Rule 7, 

Appearance Any person served as a partner 

Stof^wwa ^'^^^^ ™*^ 3 may enter an appear- 
served as ance under protest, denying that he 

^^^'^°^' is a partner, but such appearance shall 
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Chapter ▼. not preclude the plamtiflf from other- 
wise serving the firm and obtaining 
judgment against the firm in default 
of appearance if no partner has 
entered an appearance in the ordinary 
form.. 

Rule 8. 

Where a judgment or order is 
against a firm, execution may issue : 
(«) Against any property of the 
partnership within the jurisdic* 
tion; 
(3) Against any person who has ap- 
peared in his own name under 
rule 5 or 6, or who has admitted 
on the pleadings that he is, 
or who has been adjudged to 
be, a partner ; 
(c) Against any person who has 
been individually served, as a 
partner, with the writ of sum* 
mons, and has fiuled to appear. 
If the party who has obtained 
judgment or an order claims to be 
entitled to issue execution against 
any other person as being a member 
of the firm, he may apply to the 
Court or a Judge for leave so to do ; 
and the Court or Judge may give such 
leave if the liability be not disputed, 
or if such liability be disputed may 
order that the liability of such person 
be tried and determined in any manner 
in which any issue or question in an 
action may be tried and determined. 
But except as against any property of 
the partnership, a judgment against 
a firm shall not render liable, release, 
or otherwise affect any member there- 
of who was out of the jurisdiction 
when the writ was issued, and who 
has not appeared to the writ unless 
he has been made a party to the action 
under Order XL, or has been served 
within the jurisdiction after the writ 
in the action was issued. 



[Order XUI. Rule 4.] 

Where a judgment or order is Execution 
against a firm, execution may issue : 2gahS['ir*^' 
(a) Against any property of the firm, 
partnership ; 

{6) Against any person who has 
appeared in his own name 
under Order XII., rule 15, or 
who has admitted on the plead- 
ings that he is, or who has been 
adjudged to be, a partner ; 
(r) Against any person who has 
been served, as a partner, with 
the writ of summons, and ha9 
failed to appear. 
If the party who has obtained 
judgment or an order claims to be 
entitled to issue execution against any 
other person as being a member of 
the firm, he may apply to the Conrt 
or a Judge for leave so to do ; and 
the Court or Judge may give such 
leave if the liability be not disputed, 
or if such liability be disputed, may 
order that the liability of such person 
be tried and determined in any 
manner in which any issue or ques* 
tion in an action may be tried and 
determined. 



The question of service on partnerships, some members of Service ob 
which are out of the jurisdiction, is one of the most complicated n^i>^ 
in the whole subject. The Order IX., rule 6, of 1883, and the other L«\b^. 
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rules by which the practice was regulated, have been repealed, OhigNrT. 

and the complete Order XLVIII^., substituted for them, to 

take effect as from June, 1891. The results of the changes made 

by this Order have not yet been fully worked out by the Courts. 

The questions involved are however of such great importance, 

that it seems advisable to study carefully the series of elaborately 

argued cases which preceded the issue of the new rules. Before 

doing so it is necessary, however, to understand the practice 

governing actions against firms wholly within the jurisdiction. 

Connection It is important to notice in the first place, the connection 

liabiiiity of between the law which governs the liability of partners, and the 

pictS *"** practice by which this liability is enforced. 

ittbuityb First, a firm is not recognized as such by English law; the 

enforced, lability is the personal liability of the individual partners : if the 

Finn not firm Were recognized in law, then the liability would be the liability 

recognized <• . /• < /. « .... 

M snch. of the firm and not of the persons constituting it. 

In the Megal person ' the individual elements which compose it 
are merged in the fictitious personality of the corporation : and 
the liability is the liability of the legal person. 

Secondly, partnership debts are joint, and not joint and 
several, at least during the life of the partners. (53 & 54 
Vic: c 39, s. 9; adopting the rule laid down in Kendail v, KendaHyt, 

, . HtUHtltOltm 

Hamilton,) 4 App: Ca: 

Liability The liability of the partners of a firm is therefore a joint personal ^* 

TsiSm?*" liability. The consequence is that judgment in an action brought 

Effect of against one or more of the partners independently of the others, 

agafn^t one. is a bar to an action in respect of the same debt against the 

others, although the judgment is not satisfied : that execution 

nevertheless can only be levied against those partners who were 

parties to the suit : but on the other hand that, in virtue of the 

presumption of mutuality of profit and loss, all the partners as 

between themselves are entitled to receive, and bound to give, 

contribution in respect of the amount of the judgment debt: 

and this whether they have all been parties to the suit or not : 

but that further, one partner who is sued alone may insist on 

the other partners— the other joint debtors — being joined as 

co-defendants with him. (Lord Cairns, C, Kendall v. Hamillon.) J^^^,?** 

Procedure We may proceed to consider the essential principles on which 

xiwiii.^'^**'' the procedure of Order XL VI 11/^. is based; all questions of 

jurisdiction being omitted for the present 

The action may be brought against the co-partners in the name 
of the firm (r. i). 
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Ohapter Y. The names and addresses of the co-partners may be obtained 
by summons (r. i). 

The writ — issued in the name of the firm — may be served on 
one or more of the partners in the way in which writs are usually 
served (r, 3). 

A species of substituted service is also permitted : the writ may 
be served at the principal place of business of the partnership 
upon any person who has the control or management of the 
business there (r. 3). 

Service in either of these wa)rSy though incomplete as regards 
the ordinary requirements of personal service where there are 
several defendants, is to be deemed good service on the firm (r. 3). 

The partners are to appear individually ; but the proceedings 
are to continue in the name of the firm (r. 5). 

A person served as a partner who denies that he is a partner 
may appear under protest : but this appearance does not preclude 
the plaintiff from otherwise serving the firm, and obtaining judg« 
ment in default of appearance if no partner enters an appearance 
in the ordinary form (r. 7). 

The judgment given against the firm may be executed, as of Exeoutbm 

of judgment. 

course, on — 

(a) The partnership property. 

(I) The property of any person who has appeared in his own 
name. 

(c) The property of any person who has been served as a 
partner, and who has failed to appear (r. 8). 

All members of the firm are included in the purview of the 
writ against the firm ; but if any partner has neither been served 
nor has appeared, leave to issue execution against him must be 
obtained : if his liability is disputed, an issue may be directed to 
determine the question (r. 8). 

Debts owing from a firm may be attached under Order XLV, 

(r. 9). 
The rules apply to actions against one person trading as a 

firm (r. 11). 

This procedure introduces a limited recognition of the per- 

sonality of the firm : the firm name may be used on the writ, and Praetfoe 

execution may issue against property which belongs to the firm, the MiS^noe 

service on one partner being service on the firm. The means J[j^ 

primarily adopted to enforce by execution the individual liability J^^Jq^ 

of the members of the firm on a judgment against the firm, are f^?*'^ 

based upon the ordinary rules of practice : there must be either a i»me% 
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personal appearance to the firm writ ; or personal service of this OUpt«y. 
writ, and default of personal appearance. 

But in the provision of rule 8, that the Court may give leave 
for execution to issue against a partner who has neither appeared 
nor been served personally, the importance of the permission to 
use the name of the firm becomes apparent The plaintiff is 
entitled ultimately to reach all the persons who are actually liable, 
and with whom — ^in cases of contract — he has in fact contracted, 
without being put to the trouble of serving them all. (See the judg- 
ment of Brett, L.J., m Jackson v, Litchfield^ The heads (a), {p\ {c), -^fjjj^jj 5 
are not given in the order in which execution must issue : the pro- s Q- ^i>* 

• • 474" 

perty of a partner may indeed be seized before the property of the 
firm. On the other hand, if the firm's name is not used, the action 
may be brought against the partners individually as co-<lefendants. 
The practice thus allows, in the words of Lord Justice Bowen, in 
Western Bank of New York v. Perez^ something to be * writ ^''^^ 
£hkhV»c^ short,* which would otherwise have to be * writ large' ; and as to J^^^^ ^ 
Uce based, ^j^jg ]^gg ^-nting, uot Only may there arise considerable difficulties at p. 3x7. 
in the way of accomplishing it, but serious consequences may 
result if it is not accomphshed : for the name of a person against 
whom execution might have successfully issued, may through 
ignorance have been omitted from the writ In the same case 
Lord Justice Lindley said : ' When a firm's name is used, it is ^^ p* 3'4- 
' only a convenient method for denoting those persons who com- 
^ pose the firm at the time when that name is used, and a plaintiff 
' who sues partners in the name of the firm in truth sues them 
* individually, just as much as if he had set out all their names.' 
•^m^Iftuty ^^ ^® necessary further to explain how joint liability gives rise, 
and joint ^s it does undcr rule 8, to individual execution for the whole. As ) 

and Kcveral ' i 

lUbiiity. between the partners themselves the liability is proportional, and 
is regtilated by the terms of the partnership. But as regards the 
plaintiff it is not a proportional liability. It is an entire and 
individual liability, just as much as a joint and several liability is 
entire and individual. In this case however there is no pro- 
portional liability between themselves among the persons liable. 
The distinction between joint liability and joint and several 
liability, with regard to the plaintiff, resolves itself therefore into 
this, that in the latter case one may be sued alone, but in the 
former all must be joined. j 

It is of the utmost importance to bear these principles in mind 
in considering the meaning of the words of jurisdiction used in 
the rules, and in determining how far these principles are applicable 
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(Biapi«rT»to what are called for convenience 'foreign firms': these are 

firms, some or all of the partners in which are out of the juris- c/? p. 97. 
diction* 

Before examining the new rules it is necessary briefly to con- 
sider those which they replaced, so as to pave the way for the 
discussion of the cases which were based on them. 

The old Order IX., rule 6, provided that where persons were The pro-, 
sued as partners in the name of the firm, the writ might betothrn^^' 
served upon one or more of the partners, *or at the principal "***° * 
' place within the jurisdiction of the business of the partnership ' Service at 

, , the principal 

upon the manager there. place within 

The use of the words underlined, containing an express and diction on 
very unusual reference to the jurisdiction, led to a construction of Effecf*'* 
the rule which included foreign firms. It was perhaps not to be ^within the 
(THen wondered at that the cases of C^NeU v. Cltison and Polkxjen v. J"™*******°- 
i u*}?*' Sibson were decided as they were. On the face of it the rule 
PMix?m seemed expressly drafted to meet the difficult question more than 
rig^BTb. ^^^^ propounded from the Bench — *Why should a foreign firm 
7^* ' not be sued if it carries on business within the jurisdiction ? ' 

Russell y. In 1880, however, ^itfj^ V. Cambefort csimt before the Court 
Q. B. D. of Appeal, and certain fundamental principles of jurisdiction were 
laid down which we must nowproceed to consider in their appli- 
cation to the present subject 

The rule (Order IX., rule 6) must be construed having regard Considera- 
to what Parliament has the power to do : an Act of Parliament Russeiiy. 
can give jurisdiction to the Court against British subjects abroad : 
as to foreigners Parliament has not, and does not assume to have, SuctioaTv. 
jurisdiction against those who are residing abroad, and have not 
submitted to the jurisdiction of the English Courts : although the 
rule does authorize service on one member of a partnership in 
general terms, yet it ought to be construed only as applying to 
partnerships the members of which, either by their nationality or 
residence, have become subject to English law and to the power 
of Parliament ; the rule does not apply to firms in which there 
are foreigners who have in. no way become subject to the English 
Parliament (Cotton, L.J.) 

In these sentences the very important principle of the decision 
lies embedded. 

Now with regard to the operation of legislation, nothing can be Legislation 
clearer than that, in the absence of express words, it is strictly in its scope. 
territorial. It does not apply to subjects who are abroad and 
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Subjects 

abroad not 

included 

without 

axpms 

relercnce. 



Extra- 
territorial 
legislation. 



Rule of 
construction. 



Effrect 

on practice 

agaustfinns. 



Old view 

that the rule 
had an extra- 
territorial 
effect 
supported 
by C. A., 
but limited 
to British 
subjects 
abroad. 



Rule aj^plies 
to English 
firms with 
principal 
place of busi- 
ness abroad. 



under the protection of other Sovereigns, unless there are words dutptar ▼. 
which clearly indicate the intention of the L^islature to apply 
any given Act to them. But if there are express words shewing 
clearly the intention to include within the operation of a statute 
people who are beyond the territory, and if moreover there are no 
words limiting the application to subjects of the Crown, questions 
are raised as to the powers of Parliament, and the duties of the 
Courts in construing and applying such enactments. Parliament, 
said the learned Lords Justices, has no power to legislate for 
those who owe the Queen no allegiance. This principle, and its 
effect, have already been considered in the Introductory Chapter. 
Its special application to the rule in question was as follows. If 
the rule did clearly apply to foreign firms out of the jurisdiction, 
it would have been beyond the power of Parliament to have sanc- 
tioned it If however there is any doubt as to the application, a 
well-known principle of construction must be applied. What has 
been done must, if possible, be interpreted by the light of what 
may be done. The question therefore is this : are there any words in 
the rule which give it an extra-territ(Mial application ? If there are, 
in the absence of any express reference to foreigners, the rule must 
be held to apply only to British subjects out of the jurisdiction. 

Now it had been held, as we have seen, in the earlier cases, 
that the words in rule 6, ' at the principal place within the juris- 
diction,' have an express meaning : that they do in fact extend 
the operation of the rule to some firms whose principal place of 
business is abroad, but who carry on business in England : that 
the rule had in fact an extra-territorial application, though the 
practice under it was service within the jurisdiction. The decision 
of the Court of Appeal supported this contention : it settled that 
the rule was not limited to a territorial application : but that the 
firms out of the jurisdiction included in it must be English firms, 
not foreign firms ; the individuals abroad made amenable to the 
jurisdiction must be British subjects and not foreigners. We 
shall be able to determine by the light of subsequent cases 
whether the existence of one foreign partner abroad makes the 
firm * foreign.* For the present it is sufficient to note that Order 
IX., rule 6, 'would apply to an English firm who might have 
* their principal place of business abroad.* (Fry, L. J.) JJ Q. b. d. 

We therefore arrive at this result: the Courts had, prior to 
1 89 1, power to exercise civil jurisdiction against a British firm 
abroad with a branch business in England, but not against a 
foreign firm under similar conditions. 
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OhapterV. The references to Order XL in the judgments require some 
explanation. It is said that this Order contains a complete code 
for dealing with persons out of the jurisdiction : it is more accu- 
rate to say that it contains a complete code for dealing with 
persons abroad by service of process abroad. The old Order 
IX., rule 6, was a means adopted for dealing with persons abroad 
by service of process within the jurisdiction : as interpreted by the 
Court of Appeal these persons are British subjects only : but the 
existence of Order XI. does not warrant the inference, which was 
in fact made in the course of the argument, that Order XL rule 6, 
could not have been intended to deal in a similar way with 
foreigners abroad. 

It is important to note that, in the event of the limitation which 
the Court of Appeal laid down not being sound (a possibility 
which has already been discussed), the basis of the argument 
must not be forgotten. The existence of these words of jurisdiction 
in the rule would then indicate an intention on the part of the 
Legislature to include all firms abroad who carried on business 
within the jurisdiction, and not English firms merely. 

We may now proceed to consider how far these considerations 
are affected by Order XLVIII^. 

Rule I introduces into the old rule as to ' Parties ' (Order XVL, 
rule 14) the words following which are italicized : — 

* Any two or more persons claiming or being liable as co- 
' partners and carrying on business within the jurisdiction may sue 

* or be sued in the name of the respective firms. . . .' 

Rule 3 changes the old rule as to service (Order IX., rule 6) as 
follows : — 

' Where persons are sued as partners in the name of their firm 

* under rule (z), the writ shall be served either upon any one or 

* more of the partners [,] or at the principal place, within the juris- 
' diction, of the business of the partnership upon any person having 
' at the time of the service the control or management of the part- 
' nership business there ; and, subject to these rules, such service 

* shall be deemed good service upon the firm so sued, whether any 

* of the members thereof are out of the jurisdiction or not, and no leave 
' to issue a writ against them shall be necessary / . . .* 

In Grant v. Anderson, in the Queen's Bench Division, we 
find two veiy strong expressions of opinion that the new rules 
were framed in accordance with the doctrine of Russell v. 
Cambefort, 

Lord Coleridge, C. J., said : ' So far as appears upon the surface 
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' of these rules, they do not deal with the question of service upon dutptcr T«. 
' foreigners, they were apparently drawn a/io intuitu, ... It must 

* however be assumed that the Judges who drafted the rules did so 

* with reference to the state of the authorities existing at the time 
' and that they did so with the decision of Russell v. Cambefort 

* distinctly present to their minds. I think it must be taken that 

* it was intended in these rules to accept the decision in Russell v* 

* Cambefort: 

Mr. Justice Wright expressed the same opinion. 
It might be said, on the other hand, that as the old rule had 
been explained by that decision, it was unnecessary to remodel 
the rules. 
Question not The Court of Appeal affirmed the decision, but on another 
CA* "* ground, and expressly declined to consider the bearing of the new 
^ ^ '^ rule until the question was directly raised. 

Taking however the view of the matter which was expressed by 
the Queen's Bench Division, we arrive at the following con- 
clusion : — The new rules have the same scope as the old ones : 
that is to say they do not apply to foreign firms, but they do 
apply to English firms some of the partners of which may be 
abroad, if they carry on business within the jurisdiction. 
New rules The words in rule x, *and carrying on business within the 
t^h^refom 'jurisdiction,' make this the condition precedent, even in the 
nrri^on c^c of English firms whose partners are resident abroad. Its 
lldtM^he introduction cuts away a case which might have arisen under the 
jurisdiction. ^^ fulc ; as rightly interpreted, a writ might have been issued 
under it against a firm carrying on business abroad, but com- 
posed of British subjects only, and this writ might have been 
served on one of the partners personally who happened to be 
found within the jurisdiction. 

Examination The questious raiscd by the judgments in both Courts in Grant GrmHir. 

of decision a j • "j^* ta1-/^» AndtruH, 

in Grant v. V. Andersony now require some consideration. In the Queen s osga) z q. 

Andtrtan, 1^^^ Divisiou the principle of Russell v. Cambefort was applied, R^uUy. 

Q. B. D. on the assumption already noticed. If Anderson & Co. were a 83 q. b. d. 

no" apply to foreign firm, and being Scotch it was assumed they were, the ^"^ 

oreign rm. q^^g^^Qij whether they carried on business within the jurisdiction 
was immaterial. From this aspect of the case the only point to 
be considered was whether the new rules had enlarged the juris- 
diction of the Courts, by including ' foreign firms * within their 
scope. The Court held that a foreign firm, though it carried on 
business within the jurisdiction, was not within the rules. 
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ClutpterY. The Court of Appeal took the other ground: if they did not l^^^^i,, 

* carry on business within the jurisdiction,' then the rule did not quesdon did 

^ ' not carry od 

apply, and the question of jurisdiction was immaterial ; for the I'V^j?*^ 
condition attaches to foreign as well as to English firms abroad, jurisdiction. 

The principle acted on in the Court below must however be 
examined It is true that Scotchmen are ' foreigners ' with regard 
to the jurisdiction of the English Coiuts, but they are not 

* foreigners' with regard to the Crown: and therefore Scotch 
partners fall within the principle of jurisdiction laid down by Application 
Russell V. Cambefarty and are included in the application of the to Scotch- 
rule as to partnerships. Assuming that the new Order has made ^^^' 

no change in the practice, that rule does not apply to subjects of 
other nations ; it does apply to subjects of the Crown. 

It is suggested, with submission, that Scotch and Irish firms, Scotch and 

I fish nmiSa 

being composed of persons who are not 'foreigners' to the 
Legislature, do fall within the purview of this English pro- 
cedure, as already established ; and that therefore the inquiry in 
Anderson & Co.'s case, as to whether they carried on business 
within the jurisdiction, so as to bring them within rule i, was 
obviously the first question to be decided. 

With regard to such Scotch and Irish firms it is important to Scotch and 
remember that we are dealing with service within the jurisdiction : tbns in , 
and that therefore the Scotch and Irish limitations of Order XL, not apply, 
as to service out of the jurisdiction, have no application. It is 
submitted that the broad principle of Russell v. Cambrfart — that 
the procedure in the case of partnerships does apply to persons 
who owe allegiance to the Sovereign, though they may be abroad 
— ^includes English, Scotch, and Irish partnerships. 
Grant v. The dccisiou in Grant v. Anderson b that where a firm, which Employment 

^892) z Q. would otherwise fall within the scope of the rules, merely employs En^andjs 
an agent within the jurisdiction to receive and transmit orders to pn'tmSn^' 
the firm, they do not * carry on business ' within the jurisdiction. "* °* 
Btuttit^. The same principle was laid down by North, L, in Bailliew. 
^;S: Goodvnn, as the right constniction of < the place of business of the 
^* 'partnership,' in cases where service could have been effected 

imder the old rule. It is the place where the business of the 
partnership is carried on within the jurisdiction, the place where Business 
the business of the agent is carried on is not sufficient That ^nnenhip 
case indeed was stronger, because the defendants availed them- ICiguislwd 
selves of their agent's note-paper to indicate his office as their SSSiess of 
* London address : ' the service was therefore set aside without costs. *^* ***°^ 
In this connexion it may not be unimportant to note the 
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Change of change of punctuation in the new rule : * the principal place 0>agt«rTt 
comma in ' Within the juxisdiction of the business of the partnership/ is now 

new rule* 

</$p.9i. altered to Hhe principal place, within the jurisdiction, of the 
'business of the partnership.' A branch establishment would 
certainly have been included in the old wording : it is not so clear 
whether, under the new, an important limitation to the ' carrying. 
' on business ' of the first rule is not introduced One construc- 
tion of the rule is that the place of business within the jurisdiction 
must be 'the principal place of the business of the partnership/ 

So far then as any light has been thrown on the subject, what- 
ever changes have been effected by the new rules, the jurisdiction 
of the Courts has not been enlarged. Assuming then the old law 
Finn to be Unchanged, in the simple case of a firm composed entirely of 

Mdreiy of foreigners abroad, where there is a branch establishment in England 
^ol'gl^ch under the control of a manager, the service ' on the firm ' under 
in England, q^^^^ XLVIII^., cannot be made use of.^ 

A very important point of principle was discussed in Western WesumBk: 
National Bank of New York v. Perez^ in which this simple state v. Ptm. 
Variation of of the facts was sUghtly varied. All the partners of the defendant B004.' 
stances by firm werc resident and domiciled abroad ; there was no place of 
iu!ulenteof business in England ; but one of the partners happened to be 
STEngiand! temporarily in England. Now on these bare facts it was evident 

that the principle of Russell v. Cambefort applied. But the RussgUv. 
presence of the partner in England brought him within the as q. ajb'. 
jurisdiction of. the Courts. An ordinary writ could be served on 
him, and the Courts could properly determine any question of 
His prMenpe liability raised against him. And in the case he was a member 

in Ensland *.-.., 

made him of a firm agaiust whom a cause of action was alleged to exist 

liable to set" , , 

vice of a writ Assummg the cause of action well founded he was liable, by 
anx cause of rcasou of the joint liability of the partners : and the Courts could 
aUeged to give judgment on this cause of action if he were properly brought 
^t against ^^^^^^ them. A writ issued against the firm was served on him 

personally ' as partner.' 

'Finn 'writ If this procedure had been upheld, and judgment given in the 

him. plaintifiTs favour, the New York Bank would have had a judgment 

against the firm ; because, on principles already explained, the 

judgment must follow the writ But this would be a judgment 

executable within the jurisdiction, not only against the partner 

who had been served, but also against the firm property; and 

Conse- also bv kave against the other members of the firm, who were . . 

quenoes if . Jttckson v. 

service good, nou-rcsident foreigners, so far as they possessed property within ir\^^^'^' 
the jurisdiction ; for the principle already explamed m Jackson 474- 



\ 
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QhaptT V. V. Litchfield would apply to non-resident foreigners if the firm- c^* p. 88. 
service were good 

It was argued that so far as their property abroad was con- 
cerned, the judgment would never have been enforced against 
them by a foreign tribunal. Even supposing this point to have 
been as clear as it was assumed to be, the judgment would have 
been effective within the jurisdiction : and therefore the issue of 
the writ was an exercise of jurisdiction against the non-resident 
RusuUv, members of the firm, and this the Court of Appeal in Russell v« 
23 Q. B. D^ Cambefort had already declared to be improper. STTo* ^^^ 

Yet the facts remained that the presence of the partner in 
England made him liable to service of a writ, and that such cause 
of action as existed against him could be determined by the 
Court By resolving the writ against the firm into its elements, writ againse 
a writ against the partners individually as co-defendants, a way resolved into 
out of the difficulty could be found. Those co-defaidants who partners. 
were abroad could not be served, therefore the judgment could s«rvice to be 

i_ • • * «. . • mt _L effected on 

not be given agamst them, nor affect them m any way. The part- partners 
ner who was within the jurisdiction could be served and judgment j^[^iadlctbo. 
could be given against hioL The difference in procedure between 
service on firms and on co-defendants is therefore this: that 
whereas, if the firm's name could be used, the service on one 
partner would support execution against the firm's property : and 
with leave, against partners who had not been served : if it is not 
used, execution can only go against those of sever^^Qrdefendants 
who have been actually served. 

There is yet another fundamental question involved in this Ewht-day 
' writing laige ' of all the partners on the writ The fact that a issut against 
defendant is out of the jurisdiction does not prevent, as we have SSi^ 
already seen, a writ being issued against him. There is no rule 
which forbids the issue of a writ against a defendant abroad : the 
rules forbid the service of it unless he be within the jurisdiction. 
It is the writ for service abroad which requires leave for it to be 
issued. Therefore the insertion of all the absent partners as Therefore 
co-defendants in an ordinary eight-day writ is quite consistent naifM^mlv 

• . ... be inserted 

With principle. in writ: 

There is however another difficulty. Granted that, if the b^'s^^ "on 
service is good, a partner in a foreign firm, even if he be a '********'^^' 
foreigner, may be sued in the English Courts in respect of any 
cause of action alleged to exist against him, is the rule which 
flows firom the nature of the liability of partners satisfied by this 
procedure? 
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Doctthis That rule is, that 'It is the right of persons jointly liable to Chapter T. 
M tojoindtr 'pay a debt to insist on being sued together/ Therefore when 
joiiiUyi^it. the partner, temporarily within the jurisdiction is served with a 
€^:p.86. writ against himself in respect of a debt for which he is jointly 
liable with his partners, he is entitled to insist that the other 
partners shall be sued as co-defendants with him. Is this con- 
dition satisfied by inserting in the writ as co-defendants the names 
of persons on whom the writ could not be served, and against 
whom judgment could not under any of the circumstances then 
existing be given? It seems probable that the rule would be 
fully satisfied if the Court could by some other process bring 
the other co-contractors into the action as co-defendants, 
qpendoii And this other process is to be found in the provisions of 

Now if in the application of this Order it were necessary to 
enter into the inquiry whether the cause of action falls within 
rule I (t) of that Order, it might well happen that the co-con- 
tractors abroad could not be brought into the action, and that 
therefore the essential rule of law could not be satisfied. 
Rule I (/). But rule i (^) is specially adapted to the circumstances under 
c/>p. 33. consideration. By that sub-rule service out of the jurisdiction 
may be allowed where ' any person out of the jurisdiction is a 
* necessary or proper party to an action properly brought against 
' some other person duly served within the jurisdiction.' As we 
Applicable l^^ve already seen, this rule is applied in cases against joint con- 
cwlSicton. tractors ; they are ' proper parties ' within the meaning of the rule. 
And as actions against partnerships in which there are some 
foreign members have to be resolved into their elements, the 
liability of a partnership in any given case becomes an ordinary 
case of liability of joint contractors. 

Assuming then that an ordinary eight-day writ issued against 

Effector all the partners as co-defendants, and served on one of them who 

preJ^nu happens temporarily to be within the jurisdiction, makes the 

t^th^1i!rii- action ' properly brought ' against him, the proper course would 

pro^"'° be to apply for leave to issue a concurrent writ, notice of which 

to firii?s pra! would be Served out of the jurisdiction, against the co-defendant 

perty here, partners abroad. We have already seen that a concurrent writ 

Concurrcnt may issuc for service abroad where an eight-day writ has already 

c? p. 19. issued against the same defendant, if the case falls within Order XI. 

The procedure for reaching the other co-contractors, springing 

as it does directly out of the issue of the first writ against all of 

them, seems therefore fully to satisfy the law of liability. 
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Chtptar V. We have assumed throughout this discussion that the liability Ooeroripn of 

— — — ^^■^— ..•••• .  rules where 

of the partners is joint But in Scotland it is joint and several liabmtyof 

, paitDen is 

(S3 & 54 Vic: c. 39, s. 9). And it may well be that this law joint and 
also obtains in some foreign countries. We have then to deter- 
mine whether, under the words of rule i, 'persons liable as 
* partners/ the liability of the partners of a foreign firm is to be 
determined by English or by foreign law: but this question must c/?p. 135. 
be postponed till we deal with the service on corporations, with 
which it is mixed up. 

We may now iro one step further and consider the case of Mixed 

. . • « • J nnns : soma 

a firm, some members- of which are foreigners resident abroad, partners 
and one or more are resident in England It is obvious that abroad, Roma 
WaiemBk: the principle of Western National Bank of New York v. Perez England. 
T. p^nT applies to this case also. Seeing that the full jurisdiction of the 
z'^^B. 304. Court may be exercised against a foreigner who is only temporarily 
in England, it follows that the same thing results if his residence 
is more permanent And the existence of foreign partners resi- 
dent abroad is common to both cases. The presence of the 
partner in England, whether for a short or for a long time, does 
not give jurisdiction over his co-partners abroad. This principle Those in 
Hrinemunm. was actcd on by the Court of Appeal in Heinemann v. Jlaie^ maybe sued. 
(1890 ' where there were two foreign partners resident in Buenos Ayres, 
' ' ^' and one, an American, who resided with his family in London. 

The aiigument was again adopted that where there is a foreigner 
out of the jurisdiction whom it is sought to make liable, or whom 
the process of the Court would make liable, recourse must be had 
to Order XI. It is evident therefore, that though the resident where 
partner in England is an EngUshman, this rule of jurisdiction m^t in 
remains unaffected, and the firm cannot be sued as such. is English. 

And this gives us at once a definition of the term 'foreign 'Foreiga 
' firm ' : a firm in which one partner at least is a foreigner resident 
abroad. 

This decision practically ove^rules that of the Queen's Bench 
Lytagktv, Division in Lysaghty, Clark. The Court there proceeded on a 
(z8oi) misconception of the New York Bank case. It is obvious that the 
I Q. B. i^ principle of that case applies even where- the residence of the where 
partner in England amounts to carrying on the business ofof^rtner 
the firm, as it did in Lysaght v. Clarke l^ount^'to 

The interpretation of the old rules, and of the new rules, so SfCSfnS 
far as it is possible to speak confidently at present, is therefore, ?he^ **™ 
that wherever one member of a firm is a foreigner resident abroad 

H 
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the service against the firm cannot be used, and it is immaterial Ohapter T. 
General how many of the partners are English subjects resident in England, 
cJcs whera and how great a share in the business they possess : the reason 
«lrtne7m° being that the use of the firm-service would amount to the exercise 
'°' of jurisdiction over a non-resident foreigner which the law does 

not sanction. But, on the other hand, if the foreign partner comes 
within the jurisdiction, permanently or temporarily, then the con- 
ditions of jurisdiction are satisfied in respect of all the partners, and 
the service against the firm can be used. And, though he after- 
wards should go abroad again, the Court having been once duly 
seised of the action against the firm, the question of jurisdiction 
would not be affected. 

The following cases may also be taken to be over-ruled ; it is 
important to note the variations in the facts of each. 
c»«* , . O^Neil V. Cliison : One defendant resident in Germany, with a o*Ndt 

over-ruled. , ' r. Ctmsaiu 

business earned on m London under a firm name by a manager. ^ ^ J- 
tfi p. no. Service on the manager was allowed. The same rules applied^ 
and still apply, to single persons carrying on business in the name 
of a firm. It is necessary to assume that Clason was not an 
English subject 

Poliexfm V. Sibson : An American partnership carrying on Poiux/en 
business in the tJnited States. One partner happened to be in ^6 q. bTd. 
England and was served with an eight-day writ against the firm. ^'' 

Shepherd v. Hirsch : A firm of two partners, one French, resi- siuj^urd 
dent and domiciled in France, the other British, resident in 45 Oi. o. 
England. The firm carried on business in England, and the writ '^'' 
was served at the office of the manager. 

Chitty, J. proceeded on Russell v. Camhefort^ assuming that ^''"f^ 
case to apply only to firms in which all the partners were 33 Q-^d. 
foreigners. Lord Justice Cotton himself seemed to indicate 
that it was not necessary to over-rule Pollexfen v. SibsoHy and 
Chitty, J. assumed it to be good law and followed it This doubt 
was however set right in Western Bank of New York v. Perez; ivestem 

Bk» of Ntm 

Lord Justice Bowen said that PoUexfen v. Sibson was certainly v^y, 
over-ruled, and Shepherd v. Hirsch also, if really inconsistent with (189^") 
Russell v. Cambeforty which it undoubtedly is. ' ^***' 

CaM We now come to the somewhat difficult case Indigo Company v, indigo c«. 

partne^^ Ogiltj, An actiou was brought against Ogilvy, Gillanders,. & Co:, the a's^o 
India. London agents and correspondents of a Calcutta firm, Gillanders, * ^'' 
Arbuthnot, & Ca There were six partners in the Indian firm, 
five of whom composed the London house. Some members of 
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Chapter V. both films were resident in India, The writ was first issued 
against the London firm : it was afterwards amended by adding 
the Indian firm as defendants, and leave was given to issue a 
concurrent writ for service out of the jurisdiction. 

The case came on appeal from North, J., to the Court of 
Appeal The following dictum of Lord Justice Lindley requires 
some explanation. 

'Some of the partners in Ogilvy, Gillanders, & Co: do not 

* reside in this country, and the plaintiffs, therefore, were wrong 

* in issuing their writ, without leave, against that firm. There is 
^no Order which justifies it at all Some of the partners being 
'abroad, they ought to have applied for leave to serve the 

* partners abroad.' It is submitted that the position is stated too 
broadly. Although the report is not clear, it may probably be 
assumed that the non-resident partners were Indian, and not 
English, subjects of the Crown, and Lord Justice Cotton treated 
them as ' foreigners ' in his judgment But an exceedingly com- 
plicated question arises at this point 

Rusuiiv. The decision of Russell v. Cambefart was that Order IX., 
aj^Q.B. D. rule 6, could not be taken to extend the jurisdiction over 
^' foreigners: and therefore when foreigners were partners in a 

firm, if they were abroad, the firm-service could not be used. 
But if the partners, though absent, were subject, in consequence 
of their nationality, to the British Parliament, then that the words 
were wide enough to allow this firm-service to be made use of 
Indigo Cp: against them. The first question is, therefore, whether Indigo Liodiey, 
li£^^^' Company v. Ogilvy can be considered as cutting away this part uUZnt^ 
a Ch: 31. ^£ |.j^g earlier decision. This does not appear to have been the clSSe/^ 
intention of the Court ; the judgments were based entirely on ibm^nrice 
authority, and constitutional questions were not aigued. "LrZnUd 

But if it does not introduce this limitation, the next question mbjea. 
to determine is who are included in the expression ' persons who, 
' in consequence of their nationality, are subject to the British 

* Parliament' 

The position of Scotch and Irish subjects of the Crown hascf p-93- 
already been considered. Statutes of the British Parliament principle 
apply to Scotland and Ireland unless they are expressly ex- extends to 
eluded: they do not apply to the Colonies unless they are subject ^T 
expressly included. The Colonial subjects of the Crown have Pvikm^t, 
been put within the jurisdiction of separate legislative bodies. And iSdian^and^ 
the question arises whether this does not introduce an important sabje!^ 
exception to the operation of British extra-territorial legislation. 
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In virtue of the supreme power of legislation for the whole of Ohaptar ▼, 
the dominions possessed by the Imperial Parliament, it seems 
probable that where a statute deals expressly with any offence 
committed by British subjects abroad, making it triable in 
England, it would apply to all British subjects, including Indian 
and Colonial The rule as to service on firms is extra-territorialy 
but by inference only from the words used It applies there- 
fore not to foreigners, but to British subjects. Does this also 
include all British subjects? If it does, the fundamental principle 
of Indigo Company v* Ogilvy seems to be at variance with the 
rule of Russell v. Cambefort, As the powers of the Imperial and RuMseiir. 
Colonial Parliaments, and of the Indian Legislative Council, are as q. b. d. 
not mutually exclusive, it is probable that Colonial and Indian ^ 
subjects of the Crown come within the principles established by 
this rule. 

Rnia It must be noted that the interpretation of the rule has been 

naS^udi? made to depend purely on nationality. As a change of domicil 

ondoouca. does not import a change of nationality, it follows that the firm- 

therefora service may be used although one of the partners is an English 

fiS£!i^£ra subject, but domiciled and resident abroad. And it would apply 

^tS^*^ ftlso to an English subject domiciled and resident in one of the 

iSdSSf* Colonies or in India. 

dledabioad. 

The form in which the order was made in Indigo Company v. indipCo.^. 
Writ issued O^vy must also be noticed. The writ was amended by striking (if^o » ch: 
MTtners in out the firm uamcs, and substituting the names of such members ^'' 
only; of both firms as were in England : the members of the firms who 
resided abroad were to be at liberty to set aside their appearances, 
in consequence of the errors in procedure which had been com- 
and plaintiff mitted '. the plaintiffs were however to be at liberty to apply to 
a^d^putMn add as partners to this amended writ all or any of the partners 
K^^ who were in India, and -to serve them with such amended writ, 
o^umnT or a concurrent writ, as they might be advised. 
^/M>. 95.] '^^^ difference between the amendment allowed in this case 
^S^S*?hi. and that allowed in the Western Batik of New York v. Perez Wttum 
fomcr'onier "*^^ ^ uoticed. There all the partners names were added to the k^ v. 
of c. A. ^^ irrespective of their residence : what had been writ short was ^891) z q. 

to be writ large : but here only the names of the resident partners ' '^ 
cf' q6 were set out originally. From what has been said however on 
the subject of the application of Order XL, rule x. (^), it would 
appear that this difference is not really material : the important 
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OiuipterT^ question being that the Court is bound to bring the rest of the 
co-contractors into the action before it can allow it to proceed 

So far we have dealt only with service within the jurisdiction 
under Order IX«, rule 6. 

The ordinary service out of the jurisdiction under Order XL, ^^^ ®"* 
must now be considered. joradictaon. 

The expression 'carr3ring on business' in England seems to 
suggest the possibility of considering the firm as domiciled or a finn is not 
usually resident within the jurisdiction, so as to allow leave to be ^edo?* 
given under Order XL, rule i (^), to issue a writ against the firm, l^^m in 
and serve it on the partners out of the jurisdiction, when any S^S^^u 
relief is claimed against them. But directly the firm is split up booing" 
into its component elements, and the action treated as one against ^'^' 
a number of co-defendants, it becomes clear that the position is 
untenable. 

This question reappears in the case of foreign corporations with </?p us* 
branch establishments in this country. 

Further it seems to follow that in the case of mixed part- Mixed fimu 
nerships. Order XL is as powerless, except under the role as wUhlll^no? 
to co-defendants already discussed, as Order IX For the j^ld^ictiln, 
* firm ' is not within the jurisdiction : nor is it out .of the juris- ^[fa^Ufore 
diction, but only one member of it. Mixed partnerships there- ^^J^d^ 
fore can only be treated in the way already considered. It is J,diiidui«. 
very important to note that when it is said in the judgments 
that Order XL must be put in force against such of the partners 
as are out of the jurisdiction, it must refer to rule i (^) as 
has already been indicated : it does not mean that the limita* 
tions as to the cause of action contained in the earlier sub-rules 



are to apply. When therefore foreign firms carry on business in 

,_ /.. /ii_ « \ where eight- 

in England by one of the partners (though not by a manager), day wni can 
the jurisdiction of the Court as against the partners individually jurisdiction 
is unlimited as to the cause of action : but where a foreign firm of acti^n^ 
is wholly resident abroad, the jurisdiction is limited to the causes thoi^k aome 
of action specified in Order XL ^ISSSl 

It is an accident that the casual presence of one partner in 
this country should affect the other partners in this respect to the 
same degree as continued residence. 

Case where 

In the case of a partnership, where some members are British aii oaitnen 
subjects, and some are foreigners, but all are abroad, it may abroad but 
be that the British partners are nevertheless domiciled in subjects 
England Against such defendants the cause of action is, under England. ^" 
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Order XL, rule i (c), unlimited. But in this case rule i (£) will ClmptfV. 
not. serve to bring in the foreigners as proper parties : because 
the sub-rule is expressly limited to cases in which an action 
has been begun against a defendant duly served within the 
territorial jurisdiction. The difficulty of satisfying the rule of 
joinder of co-contractors where an action is begun under rule i 
cf: p, ^ (c), and the cause of action does not fall within rule i (e)^ is there- 
fore extreme. 

But a question of some difficulty arises at this point If a 
plaintiff in England has entered into a contract with a foreign 
firm wholly abroad, is it not possible for him to sue the firm 
as such in the English Courts, if the cause of action £sills 
within Order XL ? So far as we have gone we have only con- 
sidered the action under Order XL as against the partners as 
Exittenoe of co-dcfendauts. But, assuming that the firm by the foreign law 
0?!^-°^ stands in the same position as an English firm by English law : 
fo^^the"*'^ that it may be sued in the firm name, and that service on one 
SSSSh* ^ partner is good service on the firm : cannot the plaintiff avail 
procedure, hinjggif Qf thjg Jaw, and get leave under Order XI. to serve the 

firm abroad in accordance with it ? The case of Dobson v. Do^am t. 
Fisti decides the question in the negative. The defendant firm /1891) « q. 



carried on business at Beigamo : all the partners resided in "' ^* 

Italy : the action was to recover the price of machinery sold 

and delivered by the plaintiffs under a contract made in England. 

Leave was obtained to issue the writ and serve notice of it 
Servfce of , out of the jurisdiction. It was issued against the firm, and 
ofTfoUigT^ the notice was served personally at Bergamo on a member of the 
ing\oforeiffn firm. Evidcuce was given that in a suit against a firm in the 
Uw not good. Y\2}asxi Courts, the service would have carried judgment against 

the firm. No appearance was entered. Leave to sign judgment 

by default was refused. 
Again the principles of ^»^ji!//v. CambefortvcA Western Bank of ruwu^. 

New York v. Perez were appealed to, but this time on a different f^'ofK^D*. 

ground. The decision that Order IX., rule 6, does not apply lJvx/m» 

to foreign firms out of the jurisdiction means, not only that ^^^'^ 
English firm the Court has under it no jurisdiction over them, but also/^^', q. 
ifmltSto that the 'firm* procedure is limited to those firms over which "•3^- 
whTcVcourt the Court has jurisdiction. The right to get judgment against 
tlbni""*****^' a partnership by serving only one member of it is limited to 

those firms over which the Court has jurisdiction. 

The fact that the Italian law had precisely the same rule 
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Ohaptor V. as to service was dismissed as being * nothing to the purpose/ 
But it will be instructive to see why. 

The question was one of procedure: it was a question of Reason why 
signing judgment by default, and in all questions of procedure {SSScrUiL 
the lex fori is the dominant law. Now by the Ux fori in Lgx/ori, 
this case, the rule was that there must be personal service of 
the writ on all persons against whom judgment is to be signed. 
But in the case of certain firms there was a special procedure : 
the firm in question did not fall within the category : therefore 
judgment could not be given either against the firm, because it 
could not be served : nor against the individual partners, because 
they had not all been served. Neither could judgment have 
been given against the partner who had been served, because the 
writ was issued against the firm. And as to the procedure against 
firms provided by Italian law, that also could only apply to 
actions brought under this procedure, that is to say, in the Italian 
Courts. 

In such a case, therefore, if the writ is against all the partners, judjsment 
and they have been served personally, judgment can be signed pfrt^ 
against all of them, and execution can issue against their property SLn>s, ^ 
within the jurisdiction. This, however, includes partnership ^^^^Sieir 
property, because that is the joint property of all the partners. ^^taenhip 

A foreign firm must then always be resolved into its elements, P"*P*"y- 
and the liability of these elements must be enforced in England 
according to the principles of English procedure. The case 
already considered is of an action against, for example, the 
firm, 'A, B, and C,' and, leave having been obtained, personal 
service has been effected on A, B, and C out of the jurisdiction. 
If personal service cannot be effected on one of them, the 
Court has power to make an order for substituted service : 
and then again the whole of the partnership property within 
the jurisdiction is subject to execution. But it may well happen 
that the plaintiff is satisfied to proceed only against one partner 
on whom personal service has been effected. His rights of 
execution are then limited to the property of the partner who 
has been served. But this would include this partner's share 
in the partnership property. As this can be seized in respect 
of the partner's separate debt, there seems no reason why it 
should not be seized in respect of the partner's liability on the 
joint debt And this applies whether the service, validly 
effected, has been within or out of the jurisdiction. 

With regard to the execution against the property of partners, 
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which has frequently been referred to, it of course includes only Chapttt T. 

property within the jurisdiction. In order to obtain execution 

on their property abroad, an action must be brought on the 

Action Englbh judgment in the foreign Courts. As has been indicated 

English^ in the Introductory Chapter, a judgment obtained in an action 

judgmtnt. tj^gmi by service out of the jurisdiction is very unlikely to receive 

recognition. But, so far as the author b aware, no case has at 

present occurred in which, either in England or abroad, this 

principle has been extended to a judgment legally begun by 

service within the jurisdiction, but affecting people out of the 

jurisdiction. 

Cue of Yet another case remains to be considered: how far the 

!!te£Sr^ preceding principles apply when all the members of the firm 
one member are EugUsh subjccts resident in England, and one of them 
EiS^^* happens, at the time of the service of the writ, to be abroad. 

The case was treated by Cave, J., in Lysaght v. Clark^ 2& LytaHu^. 
a sort of test case to guage the soundness of the deductions ^f^"^)*! q. 
which had been drawn from Russdl v. Cambefort; and as such|„^^Jf^ 
it may be considered. ffof'^rS. 

General The principle of that case is : the old Order IX., rule 6, 5»«- 

SSSS^^ applies to firms some members of which are out of the jurisdic- 
esubiished. ^j^j^^ g^ j^jjg ^ ^jj^y ^^ ^^^ persons who owe no duty of 

obedience to the British Parliament 

If this be the true principle then it is obvious that the firm- 
service may be used in the case put 

But there are not wanting signs that Russdl v. Cambefart has 
been read in a narrower sense. In Beinemann v. Ifale^ Cave, J., Httmemuam 
said that the rule was introduced merely to regulate procedure ^4o^'q> 
/>7Waina where jurisdiction exists. Lord Justice Lindle/s dictum in ^' 
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Indigo Company v. Ogilvy — ' Some of the partners do not reside imdigv Co: 
*in this country, the plaintiffs were therefore wrong in issuing ^xSgSvch: 

* their writ without leave ' — and Mr. Justice Wright's diOum in ** ^' ^^ 
Grant v. Anderson — *the case decided that a mere rule of special Grant y. 

' procedure dealing with the technical difficulties relating to the (J8^)7q.'b. 

* service of partners ought not to be held to enlarge the jiurisdic- *' ^ "^ 
' tion of the Courts ' — both tend this way. 

The point at But if this is the true reading of the decision, then the proce- 

lut^?' dure does not apply to English firms abroad because jurisdiction 

over them does not exist : neither can it apply to English firms in 

England where one of the partners is abroad, because by making 

use of the firm service jurisdiction would be exercised against the 
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Ohaptcr V. partner who was abroad, and juiisdiction over him does not exist 
If this point is lost sight of then the decision cannot be properly 
understood. Unless the rule has some extra-territorial application 
the firm service cannot be used in the case put, and it is indeed a 
reductio ad absurdum. But the argument is that the words dearly 
show an intention to make the service extra-territorial, and this 
being so, this simple case falls within its application. And if 
the argument is sound, the rule does, for this very reason, enlarge 
the jurisdiction of the Courts : the difficulty being to what extent 
this enlargement goes. 

We have however considered, in the Introductory Chapter, the Result if the 
question whether this important decision is sound ; and it is con- imrodoced 
venient now to point out how the jurisdiction over foreign part- yxJ^/ort 

Rtitttnv, nerships would be affected if the principles on which Russell y. ^^ned. 

•aO*. B. D.' Camhefort proceeded cannot be supported. 

^ ' If there is no limit to the power of Parliament, as has been 

supposed: or, if the limit be a purely theoretical one, which the if limit to 
Courts cannot act on although Parliament should ignore it, then f^iiament 
the words in the rule which have been held to give it some extra- SSei^reticai 
I territorial force, are not limited to British subjects, but apply to coten^ 

foreigners as welL portnenhipa. 

Or, if the rule be that in so far as any legislation is purely ButifCottrts 
extra-territorial, the Courts may disregard it : but in so far as it is tol^ 
territorial, the Courts may not disregard the order to them con- oiere u a 
tained in it : then again the words in the rule which have been ^^^'ao^e 
held to give it extra-territorial force are invalid so far as they fo^i^""^ 
relate to foreigners ; but as it contains a command to the Courts, p**^«"*"p»' 
this cannot be disregarded, though it does apply — ^by reason ofc/>p.bti. 
these words — both to subjects and foreigners. 

If either of these views is sound the decision cannot be sup- 
ported, and the jurisdiction under Order IX., rule 6, did extend, 
and under Order XLVIII^— in so £ar as it has not altered the 
fundamental principles of the old practice — does extend, to foreign 
firms. 

This conclusion was arrived at, though by a different process of 
reasoning, by Lord Esher, M.R., in his dissenting judgment in 

iVttUmBk: WesUm Bank of New York v. Perez. 

^Ntw York •' 

' ▼. Pern. 

ii^yyi! It is necessary to notice that neither the nature of the cause 
of action, nor the question of domicil, arise at any stage of the 
inquiry where the service is against the firm. 
f As the Order applies to all firms the members of which owe a 
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Rule applies duty of obedience to the British Parliament, it follows that a firm OhMpbn T. 

withBritish composed partly of British subjects and partly of foreigners, all 

^robm^ of whom are resident within the jurisdiction, may be served in 

fn EngUwd. accordauce with the practice we have been considering. 

[[^ed^by Nor would the case be altered if one of the foreign partners 



neT^n?^ went abroad after the Court was properly seised of the action by 

iS^ir service of the writ 

But if the foreigner happened to be abroad, even temporarily, 
at the time the writ was served, then, as he has ceased to owe 
temporary allegiance to the English Crown, the right to serve the 
firm has gone, and the procedure against co-defendants must be 
adopted. 

Coniidenh There are certain expressions in Order XLVIII-^ afiecttng the 

adviiM. question of jurisdiction, which must now be considered. We 

have seen that the opinion of the Courts, so far as it has been 

expressed at present, is that the law as it relates to foreign firms 

is unchanged That is to say that the procedure does not apply 

where one of the partners is a foreigner and he is out of the 

jurisdiction. 

Condition The words ' carrying an business within the jurisdiction ' in rule 

on buu^n^ I, exclude the case of a firm of English subjects abroad, and 

jwisdicuOT carrying on business wholly abroad : also the case of a firm of 

EngUsrfirm English subjects in England, but carrying on business wholly 

abralS. abroad ; but include both these cases if there is a branch business 

established within the jurisdiction. 

c/^ p- 94- Th^ change of punctuation in rule 3 has already been noticed. 

There are however some new words introduced : ' and, subject to 

these rules, such service shall be deemed good service upon the 

As uainf firm SO sucd^ whcthcr any of the members thereof are out of the Juris-' 

the nrm the 

fact of part- * dtctton or HOt, and no Uavc to issue a writ against them shall be 
abroad is * ncccssaryj This specially covers the case, which is however 
clearly included in rule i^ of a firm of English subjects, some of 
the members of which are out of the jurisdiction, either tempo- 
rarily or permanently. An application under Order XL is declared 
to be unnecessary. It will be observed however that if our 
reading of the old cases is accurate, it never was necessary in the 
cases to which the 'firm' service was applicable, so long as 
execution only issued against the ' firm.' 

In rule 8, there are some important changes. When judgment 
is given against a firm, the action having been begun by service 
on one partner, or on the manager, the appearance of one 
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O&Aptcr V. partner being sufficient to carry the judgment against the firm, 

execution may issue (a) against any property of the partnership Execution. 
within the jurisdiction. Jjje a, ^"** 

These words are obviously unnecessary because execution can- p* ®^- 
not issue on property which is out of the jurisdiction. 

In (c) the word individually, in 'against any person who has 
' been individually served, as a partner, with the writ of summons, 
' and has failed to appear/ does not seem to affect the meaning. 

The following proviso is new: ^But except as against a/iy Proviso as 
^property of the partnerships a judgment against a firm shall not IbmSf^ 

* render liable^ release ^ or otherwise affect any member thereof who 
' was out of the jurisdiction when the writ was issued^ and who has 
^ not appeared to the writ unless he has been made a party to the 
^action under Order XI. ^ or has been served within the jurisdiction 

* after the writ in the action was issued.* 

Combining this proviso with rule 3, we arrive at the following 
result 

So far as jurisdiction against the firm is concerned, the fact ['•'• ^^ 
that a member of it is abroad is immaterial: the remedy by theappUca. 

' tion of the 

execution against the firm's property may be exercised Order.] 

So far as jurisdiction against an individual member of the firm is 
concerned, the fact that he is abroad is material : the remedy by Service 

.... . ,. •«*yt.«. under Order 

execution against his property can only be exercised if he has ».neceasax7 
been brought into the action under Order XL The rule applies dk^on^ 
both to British subjects and to foreigners. ^^ 

But it is not clear what application is to be made under j^^^^ 
Order XL TTie writ we are now dealing with is one against the JJjJ^^jion 
firm — e.g. *Av.X 8c Co: ' — and not against the joint contractors, ^,"0^5^ 
members of the firm — e.g. * A v. X, Y, and Z.* It is therefore »• 
contemplated either that leave will be given, under Order XL, 
to serve the writ against ' X & Co: ' on Z out of the jurisdiction, 
or that Z is to be joined as a co-defendant to ' X & Co:,' the action 
thereafter becoming * A z^. X & Co: and Z.' 

In either case Order XL, rule i (c) will apply to partners 

* domiciled or usually resident in England ' : and rule i d") to all 
other persons, British subjects and foreigi^ers, as ' proper parties ' 
to the action. 

Some changes must, it is suggested, have been affected by this 
proviso. 

In the first place^ as to British subjects. 

It seems clear that under the old rule, the construction which Result of 
held that the jurisdiction covered firms some of whose members visionon 
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jurudic^ were British subjects abroad, included within that jurisdiction both Chaftar 
individual * the firm* and the individual members of it : and that the firm- 



service though not sufficient to support execution as of course 
against the members who had not been served, yet was sufficient 
to warrant execution by leave of the Court under Order XLIL, 
rule xo, whether they were out of the jurisdiction or not This 
point is therefore now expressly provided for. The jurisdiction 
Eren British of the Order, apart fix>m Order XI., adopting the limitation of the 
abra*d' decision in Russell v. Cambefort^ does extend over British sub- 
theproviM. jccts abroad, but only in so far as execution may touch property 
within the jurisdiction in which they have a joint ownership. 
Secondly, as to foreigners. 
The limitation of the decision in Russell v. Cambefort cut away R^suiir, 

Ctunhtfort 

the application of the old rule to foreigners abroad not only in as q. b. d. 
respect of their individual property, but also as to property within * 
the jurisdiction in which they had a joint ownership. The firm- 
service could not be used where some partners were foreigners 
abroad, because execution against the firm property would be just 
as much an exercise of jurisdiction against the joint owners of it 
as execution against their separate property. 
ProviM It appears however that, unless the new Order is limited by 

foreigneni if Russell V. Cambefort^ absent foreign partners may now be joined 
cUmL/tlrt under Order XI. as parties to the action. But to what action ? 
Ko^ra^he Ou the hypothesis of Order XLVIII^, to the action begun 
new Order : ^gainst the firm. But, again on this hypothesis, this joinder is 
only for the purpose of getting execution against their separate 
property. 

Now, construing Order XLVIII^ by itself, there is nothing 

to show any intention of excluding foreign partners firom its scope. 

On the contrary, the expression ' carrying on business within the 

* jurisdiction ' in rule i — already held to have some extra-territorial 

effect — ^the very broad words ' whether any of the members thereof 

' are out of the jurisdiction or not ' in rule 3 : and the absence of 

any limitation as to the application of Order XL, in rule 8, all 

seem to point to an intention to include them : and to create a 

jiuisdiction over foreign partners abroad in so far as their joint 

property within the jurisdiction is concerned. 

and firm- If this be the true meaning of Order XLVIII^, then we get 

babiyappUes away from the strict application of Russell v. Cambefort. It is no 

Sxw^my longer a question of refusing to extend doubtful words of jurisdic- 

b!f»inessiii tiou to foreigners, but of acting on an expressed intention to in- 

"^ elude them in the application. And again those large questions of 
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Chapter 7. constitutional law arise which have already been suggested in the 
Introductory Chapter. 
If this be the true principle the extreme case put by Mr. Justice 
c?'3*'^' C*^® ^^ Lysaght v. Clark is very clearly dealt with. If one of 
(«890iQ. B. the partners is temporarily out of the jurisdiction the fact may be «/?>. 104. 
ignored so far as the firm is concerned. If it be desired to issue 
execution against him individually, then, so long as he is abroad, 
he must be served by leave under Order XI. : so that in all cases 
it becomes a question whether it is worth while to proceed under 
Order XI. 

The remaining rules of the Order require very brief notice. 



Order XLVIII A. Rule 9. 

Debts owing from a firm carrying 
on business within the jurisdiction 
may be attached under Order XLV., 
although one or more members of 
such firm may be resident abroad : 
provided that any person having the 
control or max;agement of the partner- 
ship business or any member of the 
firm within the jurisdiction is served 
with the garnishee order. An appear- 
ance by any member pursuant to an 
order shall be sufficient appearance by 
the firm. 



[OnierXLV. Rule tO.] 

[Rule I of the Order allows a Attachment 
judgment creditor, whose judgment oi^J^^^ 
is still unsatisfied, to obtain a gar- firm, 
nishee order against 'any other 
person' who is indebted to the 
judgment debtor, and is within the 
jurisdiction.] 

* Any other person ' in Order XLV., 
rule I, shall include a firm, any 
member of which is resident within 
the jurisdiction, and a garnishee 
order may be made against any such 
firm in the name of the firm ; and 
any appearance by any member then 
within the jurisdiction pursuant to 
any order made under this rule shall 
be a sufficient appearance by the 
firm. 



By this rule the provisions of Order XLV. for attachment of 
debts due to the judgment debtor from ' any other person within 

* the jurisdiction ' are applied to firms ' carrying on business within 

* the jurisdiction,' of which some members are out of the jurisdic- 
tion. Those firms only are included within this rule which are 
included in the earlier rules of the Order. The application may 
be maide ex parU by the judgment creditor, and substituted service 
of the garnishee order calling on the firm to show cause, is allowed 
on the manager of the partnership business within the jurisdiction. 

The appearance on behalf of the firm may be by any of the 
partners. Execution is limited to the property of the firm 
garnished. 



no 
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Order XLVIII A. Rule 10. 

Application The above rules shall apply to 
action' ^^ actions between a firm and one or 

between the more of its members, and to actions 

finn and the « ^ ^ « • 

partners. between firms having one or more 

members in common, provided such 
firm or firms carry on business within 
the jurisdiction, bat no execution 
shall be issued in such actions without 
leave of the Court or a Judge, and on 
an application for leave to issue such 
execution all such accounts and in- 
quiries maybe directed to be taken 
and madci and directions given, as 
may be just. 

The foregoing rules are, by this rule, applied to actions be- 
tween the firm and the partners. 

If the action is by the firm against one of the partners, and 
he is out of the jurisdiction, the proceedings must be begun in the 
usual way, under Order XL 
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Order XLVIII A. Rule 11. 

Application Any person carrying on business 
penon'trad- ^^^"^ *^* jurisdiction in a name or 
ing as a firm, style other than his own name may 
be sued in such name or style as if it 
were a firm name ; and, so fiu' as the 
nature of the case will permit, all 
rules relating to proceedings against 
firms shall apply. 



[Order IX. Rule 7.^ 

Where one person carrying on 
business in the name of a firm ap- 
parently consisting of more than one 
person shall be sued in the firm name, 
the writ may be served at the prin- 
cipal place within the jurisdiction of 
the business so carried on upon any 
person having at the time of service 
the control or management of the 
business there ; and such service, if 
sufficient in other respects, shall be 
deemed good service on the person so 
sued. 

[Order XII. Rule 16.] 

Where any person carrying on 
business in the name of a firm ap- 
parently consisting of more than one 
person shall be sued in the name of 
the firm, he shall appear in his own 
name ; but all subsequent proceedings 
shall nevertheless continue in the 
name of the firm. 

[Order XVI. Rule 15.] 

Any person carrying on business 
in the name of a firm apparently con- 
sisting of more than one person may 
be sued in the name of such firm. 



AND ON 1>ARTNERS. Ill 

Ohftpter V. Finally, all the rules are made applicable to single individuals Application 
trading as a firm. Therefore the question whether the jurisdiction individuals 

trading as 

extends over a foreigner abroad trading as a firm in England, a finn. 
must depend on precisely the same considerations as those which 
govern the question of jurisdiction over foreign firms trading in 
England. If however the rule stood alone, the words ' any person 
' carrying on business within the jurisdiction ' would seem mani- 
festly to include all persons whether foreigners or British subjects. 
The precision of the new rule is in striking contrast with the un- 
certainty of the old rules : and it is possible that, if this construe- Argument on 
tion is sound, it may assist in the ultimate determination in the of Order to 
affirmative of the question whether foreign firms are included in fn>m mie xz. 
the jurisdiction created by this Order. 

Questions however of some difficulty arise with reference to 
this matter. The mere fact of one person using a firm name 
cannot create a partnership, because there are no partners : and Execution, 
it is difficult to see how there, can be any distinction drawn 
between the property of the firm and the property of the one 
individual composing the firm : but, by rule 8, execution, where 
there has been no service on the members of a firm, can only be 
on the partnership property. 

But the question of jurisdiction involved is even more difficult puestjonof 
The whole difficulty of firm-service on foreigners centres round mvoived.°° 
the fact that it involves an exercise of jurisdiction over the 
members of the firm, even though execution is limited to firm 
property. And it is difficult therefore to see why the issue of the 
writ against the individual imder his firm name does not also 
establish jurisdiction against the individual himselfl By the pro- 
visions of rule 8 however, •execution cannot issue against his 
separate property unless he has been served by leave under 
Order XI. But the firm property is in fact his separate property. 
It is difficult to predict how the distinction which the rules con- 
template can be carried out : the saving clause that they are to 
be applied ' so far as the nature of the case will permit ' does not 
appear to assist much in the solution of the difficulty. 

Af^ion V. AppUton V. Donovan is a simple example of the application of 
7 fTLrS. Order XL to a firm, ' D and Co: ' in Paris, consisting of one 
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person only, D. Service out of the jurisdiction was effected on 
D : there was no appearance, and the Court gave leave to sign 
judgment, requiring however notice to be given to the defendant 
before further proc-eedings were taken. 
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The conditions of the subject are immediately changed when we 
^^^ come to deal with ^ corporations ' instead of ' firms ; ' for a corpoia- 
***"**" tion is a recognized legal person. The result is that we have no 
longer to deal with the individual members of the trading associa- 
tion and their personal liability : a corporate liability is created^ 
and as this alone is recognized by English law, many complicated 
Serrice on questious are avoided. 

SSS^^^ion We may proceed first to consider the case of a purely foreign 
under Order corporation, Carrying on business wholly abroad; the question 
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Chapter arises, Can such a corporation be served with notice of writ abroad 
^' under Order XL ? 



^A^tt"' ^° IngaU V. Austrian Lloyd's Co: it was held by the full Court OH^ai 
f'S?"^* < ^^ Common Pleas (Cockbum, C. J., Williams, Willes, Byles, JJ.) pKS^ 

o w» x(« v59« , under C L 

that sections 18 and 19 of the Common Law Procedure Act, p. Actik- " 
1852, which were replaced by Order XL, had no application to ^^^^ ^' 
corporations. This decision was followed, with expressions of 

^IroT^ disapproval however, by the Court of Exchequer in Armstrong v. 

23 w. R. 94 Die Eibinger AcHen-Gesellschaft, Although the case is no longer 
of authority, the points which were suggested during the argument 
are of great importance, and may be noted at once. ' A corpo- 
' ration here has a particular signification. We do not know what Reasons for 

* it is abroad — whether it is clothed with those particular proper- 

* ties.' (Cockbum, C.J.) * They may, for anything that appears, 
' by the Austrian law, be, every individual member, liable to pay 
*the whole debt, and subject to contribution.' (Byles, J.) 

^iS£SSJi ^^ Westman v. AkHebolaget Ekmans Snickarefabrikj the Ex- 
^., I Ex: 'chequer Division, and in Scott v. Royai Wax Candle Co:^ the 
•Jf'»''v. Queen's Bench Division (Cockbum, C.J., being the presiding 
Canducoi Judge), held that the language of Order XL, mle i (of the mles 
404. ' of 1875), was large enough to include foreign corporations, and 
was as applicable to them as to individual foreigners. 

The Chancery practice is assimilated under the Rules of 

Court to that of the Common Law Divisions; it is therefo:e 

Lewis V. unnecessary to do more than mention the old cases — Lewis v. 

IE Beav: 153. Baldwin^ Madaren v. Stainiony — ^in which the practice in its 

Uainton, application to corporations was discussed. 

^•279. When, however, a foreign corporation carries on business in Foreign 
England, although its principal office may be abroad, it is con- ^^fng'pa' 
sidered to be present within the jurisdiction at its branch office. £ng?^,*° 
And as it is present within the jurisdiction, process against the ^^ p^nt 
cori>oration can issue in the ordinary way, and the case ceases to jUriaSlction. 
be affected by Order XL 
This was decided, under the Common Law Procedure Act, 
v^ ^" ^^ Newby v. Van Oppm. Blackburn, J., based the judgment of the 
L. R. 7 Q. * Court on the principle which had been laid down on this question 
Carr^ Co: by Lord St Lcouards, in the case of Carron Iron Co: v. Madaren. 
s'^Tf'S!' The question in that case was as to the issue of an injunction 
^'^' against a Scotch, and therefore, quoad the English Court, a 

foreign, corporation. Lord St Leonards thought that it did 
carry on business in this country. The majority of the Lords 
thought, though the corporation possessed property, and had 

\ 
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agents, in* England, that they did not : ' but we do not find,' 
said Blackburn, J., ' that they differed from Lord St. Leonards' . 
'view of the law if they had agreed as to his facts.' The 
learned Lord said : ' If the service on the agent is right, it is 

* because, in respect of their house of business in England, they 
A company < have a domicUe in England ; and in respect of thdr manu&ctory 
twodomi- <in Scotland, they have a domicile there. There may be two 
subject to ' domicilcs and two jurisdictions ; and in this case there are, as I 
jurisdictiou. ' conceive, two domiciles and a double sort of jurisdiction, one in 

* Scotland and one in England ; and for the purpose of carrying 

* on their business one is just as much the domicile of the corpora- 
' tion as the other/ 

After having been discussed in a number of cases, which will 
be referred to when we come to consider on whom the service 
may be effected, the subject was once more elaborately reviewed, 
by the Court of Appeal, in Hoggin v. CampMr ttEscompie de Paris, ffagginy. 
This case is of great importance in view of its proximity to the jEtmpu. 
leading case on the subject of foreign partnerships, Russell v. «J?' ^' ' 
Cambtfart, The judgments in the two cases were delivered by c^h^, 
the same Judges — Cotton, Fry, and I^pes, LL.J, 5^6? * ^' 

The Lords Justices held that the rule of service — Order IX., 
rule 8— to be referred to hereafter, applied to ' foreign corporations, 
' that is, corporations established by foreign law, which are carrying 
'on business, and therefore are resident, in England, and are 
' submitting themselves to the laws of this country . . . when a 
' foreign corporation, established by foreign law, sets up an ofl^ 
' in England and carries on one of the principal parts of its business 
' here, it ought to be considered as resident in England, and be 
'treated as if it were established by English law.' 

Buna, foreign firm with a place of business within the jurisdic- 
tion also ^^carries on business ' in England, and yet the firm is 
held not to be resident, like the foreign company, within the 
jurisdiction. ' Yes ; ' said Lord Justice Cotton, ' but there is a 
Distinction ' distinction between a cor£2^ation and a private partnership. A 
ford^"finn ' corporation is a creation of law, and can only be said to reside 
carr^ngra^ ' in the place where it carries on business, it can only exist through 
£i^u^.*° ' the action of the persons who carry on its business. Therefore a 
' foreign corporation, which carries on business in this country, has 
' a legal existence here, and unless it can be shewn that it stands 
' in a different position from an English corporation it must be 
' treated as an English corporation would be. In my opinion it 
' cannot be said that a private partnership, or its members, can 
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' be considered as resident in this country simply because they are 

— 'carrying on business here.' 

Where therefore the company has a place of business in England, Service by 

w # ordinary writ 

the case is one for service within the jurisdiction, and comes under order 
Pmimtry. Under Order IX., role 8. In Palmer v. Goulds Manufacturing r^^yxn^^ ' 
w. n/x8^\ Company y Field, J., in Chambers reversed the decision of the actionfan- 
^ ^ Master, who had set aside the writ and setvice in the action "** 

because the cause of action arose abroad. The learned Judge 
pointed out that this had nothing whatever to do with the 
matter. 

Service within the jurisdiction being possible without leave, it 
seems almost impossible to imagine that any attempt should be 
made to bring the case within Order XL, and to get leave to serve 
the corporation at its principal place of business abroad. Such Service at 
applications are, however, sometimes made. place abroad 

t^ ^ ^ . , / ^ , #. . , J under Order 

/mmtv. In Jones v. Scottish Insurance Co: the facts, as reported, were xi. 

^C9</»A /«: ^^ ^^ defendant company had its head office in Edinburgh, Comijany 
17 Q. B. D. ^^^ ^g secretary resided there : there were numerous branch burinew in 

„ , ., , -r-iii.. T'x-^y- England not 

offices and agencies throughout England, with a chief office for 6amaitd. 
England in London, An application to serve a writ out of the ordinarily 
jurisdiction, under Order XI., rule i (r), was made on the ground ^thiu"order 
that the company was 'domiciled or ordinarily resident within"*'™* 
* the jurisdiction/ There was a * chief office ' in England : the 
reason why the service of an ordinary writ was not effected there 
will appear later on, when we come to consider the question of 
Scotch companies. The leave was refused, on the ground that c/: p. lao. 
' if we hold that a company is domiciled where it has an agent 
'for local business, we should come to the absurd conclusion 
'that it is domiciled in every town in England, Scotland, and 
' Ireland, where it has an agency.' 

The company was a Scottish one, and therefore the application 
could not be based on the breach of the contract, under rule i (e). 
With regard to rule i (r), however, the expression 'ordinarily 
' resident ' seems applicable to a company ; although ' domicil ' 
is inapplicable. The domicile which is referred to in Lord 
St Leonards' judgment, quoted above, is quite . distinct from 
the legal term ' domicil.' ' Domicile ' means merely a place of 
residence, or of business : and this is all that is necessary to 
create the jurisdiction of the English Courts over foreign cor- 
porations : there is no necessity to incorporate into it any of the 
complex notions of animus manendi or animus revertendi, of which 
the law of ' domicil ' is composed. It is difficult to see why a 
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regular place of business within the jurisdiction should not satisfy Cb^^ 

the * usual residence ' condition of rule i (c) ; although a mere 

agency would of coarse not be sufficient. 
We have now established two propositions : 
General First : a foreign corporation wholly without the jurisdiction may 

**™******' be served with a notice of a writ under Order XL 

Secondly : if it carries on business within the jurisdiction, service 
of an ordinary writ may be effected at this place of business 
under Order IX., rule 8. 
Corporation Although the words * carrying on business ' are used for con- 
tradinT ^ venience, it would not seem to be absolutely necessary that the 
company, company should be a trading company. In Goldingv. Order of cMmt^^ 
La Sainte Union des Sacrks Coeurs the service would have been samu 
allowed if other conditions had been fulfilled. The French 8t!l: r. 
religious society had five branch establishments in England. ^' 
Service, on the Mother Superior of one of the branches, in an 
action to recover a sum paid to the society on the plaintiff's 
behalf, wns set aside on the ground that she was not a * head 
' officer * within the meaning of the nile. The fact that there 
were other branches seems to have been considered as material, 
the principle on which the Court went being apparently that the 
person served must have control of the business in the country, 
and not of part of it merely. 

The case is important in consequence of certain observations 

which fell from the Bench. The contract was made abroad with 

the Superior of the Order, and the case was one in which service 

out of the jurisdiction would not have been allowed. This seems to 

have had some influence with the Court incoming to the decision. 

Cause of But as the law stands at present, if there is a person within the 

a^ab^Md. jurisdiction on whom service can be effected in an action against 

the foreign corporation, the fact that the cause of action arose 

abroad is immaterial The point however is worthy of considera- 

But Qutry, tiou whether this procedure ought not to be limited to causes of 

proSsdure be actiou which have arisen in this country, and in which, if there 

c^^^of were no principal establishment abroad, the branch establishment 



S^'s?^ would naturally be defendant. 

within the 



jurisdiction T 

Meaning of It IS obviously important to determine what is the exact 
bSinSJ5 °° meaning to be given to the expression * carrying on business 

' within the jurisdiction.' ^ ^ 

Newby v. Van Oppen is an example of the ordinary acceptance ^«« ^/^ 
offiS!^ of the term * branch business.' The defendant was an American b! ^l 
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CbiEtpter company with a branch office in London, So also in Hag^n v. 
^- Campfoir ^Escomptt de Faris^ the company had ' established in 
c^toir' * Lo^clon an office on the door of which the name of the company 
f ^^ T^D * * ^PP^^^^j ^"^ o^ t^cir ^ills and memorandums used in London 
5<9- 'the same name was printed' : and at this office the business of 

the company was carried on. In both cases the service was 
upheld. 
Lk^mnixv. In another banking case, Lhoneux v. Hong-Kong &* Shanghai 
^ong- oHg ^^^j^^ ^ curious point was raised. The bank had both * branches ' 
JJe. " and * agencies.' The Hong-Kong ordinance under which the whether the 
bank was established prohibited the establishment of a ' branch ' bus^ne°s is a 
in England without the sanction of the Lords of the Treasury an^^^agcn^*^* 
being first obtained. The office in the City was an * agency.' Sr fs^t.***"**" 
Bacon, V.-C, allowed service on the London manager, on the 
ground that the company 'had stamped upon themselves and 
' their place of business here the assumption that here they carry 
'on their business.' 

The question therefore is one of principle, and not of mere Test of 
nomenclature : it resolves itself into the simple point whether the bus^^^ of 
agent, or manager of the agency, carries on the business of the and not'^or 
company, or his own business of agent When he carries on the u cSJL^SJ. 
company's business, as part of his own business, the company does 
Nnttery. not * cany on business' within the jurisdiction. Thus in Nutter 
MaHttptus, V. Messagcries Maritimcs de France the * London agent ' of the 
£1 537.' company seems to have been a mere forwarding agent The 
case however was decided on the ground that even if there had 
been a branch business in London, the person served would not 
have been the head officer on whom service could have been 
properly effected. 

This. question determines. also the difficult case of a foreign Caseofcom- 
corporation which carries on its business in many different places, ^ybnnch 
not by independent 'agents,' but by its own servants : or the case ^ **^ 
of a railway company which carries on its business at every 
station by means of its clerks. We must therefore proceed to 
consider on whom service within the jurisdiction may be effected On whom 
on behalf of the corporation. be efn^udf 

The condition of ' carrying on business within the jurisdiction' S^ecom- ° 
bemg fidfilled, the foreign corporation is within the jurisdiction. ^^^ 
And as it is a corporation within the jurisdiction, the ordinary 
provisions for service on corporations both may, and must, be 
resorted to. The following rule regulates the service. 
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Service of 
writs agminst 
corporations. 

(Aninst in- 
habitants of 
a hundred.] 
[Against in- 
habitants of 
county, city, 
town, etc.] 



Order IX. Rule 8. ouqpter 

In the absence of any stattttory proTision regulating service of process, — 

every writ of suamums issued against a corporation aggregate may be served ^* ^^^2l^' 
on the mayor or other head officer, or on the town clvk, derk, treasurer, 
or secretary of such corporation ; . . . 



Existing 
statutory 
provisions to 
be complied 
with. 



Service of 
notices on 
company. 



Rules as to 
notices by 
letter. 



Service on 

corporations 

applicable, 

and not 

service on 

registered 

companies. 



The 'head 
officer ' to be 
served. 



C. L. P. Act 

i8sa, s. 1 6. 

'Clerk 'in 

the rule 
means 
principal 
clerk. 



and where by statute, provision is made for service of any writ of smnmons, 
bill, petition, summons, or other process upon any corporation, or upon any 
society or fellowship, or any body or number of persons, whether corporate 
or nnincorporate, every writ of summons may be served in the manner so 
provided* 

The only statutory {xovisioa whkh it is material to our present 
purpose to consider is that contained in the Companies Act, 1862. 

25 & 26 Vic: 0. 89, a. 62. 

Any summons, notice, order, or other document required to be served 
upon the company, may be served by leaving the same, or sending it through 
the post in a prepaid letter addressed to the company at their registered 
office. 

8. 63, 

Any document to be served by post on the company shall be posted in 
such time as to admit of its being delivered in the due course of delivery 
within the period (if any) prescribed for the service thereof; and in proving 
service of such document it shall be sufficient to prove that such document 
was properly directed, and that it was put as a prepaid letter into the post- 
office. 

The Companies Act however applies only to companies regis- 
tered under it: when therefore Lord Justice Cotton said, in 
Hoggin y* Comptair (TEscompie de Paris ^ that a foreign corporation nanin ▼. 
setting up an office and carrying on business in England, ' ought ^^^f^is,. 
'to be considered as resident in England, and be treated as i^at^'^^.^' 
Mtwere established by English law/ the learned }udge did not 
mean to say that the service on registered companies was to be 
applied, but the service on corporations aggregate. With regard 
to such companies therefore the officer to be served must be the 
one indicated by Order IX., rule 8. The Court of Appeal adopted 
the definition given by Blackburn, J., in Newby v. Van Oppm : 
'The clerk or officer' to be served 'must be in the nature of 
' a head officer, whose knowledge would be that of the corporation.' 

The words used in section x6 of the Common Law Procedure 
Act, 1852, under which that decision was given are identical with Macktyttk 
those used in the modern Rules of Court. The word * clerk,' Ry: Cc: 

L. R. 8 £x: 

was explained by Bramwell, B., in Mackereth v. Glasgow and ax^'xsx. 
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dkapter South Western Railway Company y as it was used in this section 
^* and now in the rule : it ' does not mean any clerk, but a principal 



o. ix.r. 8. < clerk, like a town derk in the case of a municipal corporation, 

*or the secretary of a public company.' 
Newbyyr, On this principle the service, in Newby v. Van Oppen. was 
L. R. 7 Q. ' allowed on the manager of the English branch business of the 
' ^'^* American company. 

It follows from the cases already discussed which explain the service on 
meaning of 'carrying on business in England/ that if there is!£|^g?rof 
a mere agency here, as distinct from a branch office, there can SkSSd."**' 
be no service on the manager of the agency. Other than has 
already been explained, service on agents, who are not specially ^ p. 7^. 
authorized to accept service of process on behalf of their prin- 
cipals, is not allowed by the English procedure. 
Nutter y. In NuttcT Y. Messageries Marititnes de F^ance^ service on a £^. service 
s/L!'f!^' person who appeared to be a servant of the company, but whose ^a^» 
*^'^' duties were merely to give information, answer inquiries, and 
forward goods, was held to be bad. Lord Coleridge, C.J., said 
that the expression in the rule *t/te clerk or secretary' clearly 
pointed to some single and definite person: some person who 
occupied a position analogous to that of a * manager' or 'head 
* officer.* 
Mackereth Thus in the exceedingly difficult case of Mackereth v. Glasgow^ SoBenriceon 
\f!c^ ^/^. Railway Company ^ the Scotch company undoubtedly carried at one of*' 
hnf* ^ ^'' ^^ business in England, because they had a station at Carlisle, w^ stations 
But their only officer was the booking-clerk : and such a man " 
is not in any sense a 'head officer.' 

The rule of service therefore incorporates a second condition Second con- 
precedent to the right to sue a foreign corporation in England : ser^ce*^: the 
not only must it carry on business in England, but the business ness mus^lU 
must be carried on by somebody of the rank of 'manager' orS^*Mie?d 
' head officer.' It is not merely sufficient to serve the person who 2^™!^!^ 
manages the business in England, he must have some independent ^^^r of 
status to distinguish him from a mere ' clerk.' The Court acted ^^JS^jfy * 
Or?'**/' ^^ ^^ principle in Goldingv. Order of La Sainte Union des Sacris «^^- 
saintg Caurs, and set aside the service on the Mother Superior of the ante, p. zi6. 

8 T. L. R. branch establishment in England of a French religious society. 
567. 

The principles laid down in the above cases will be found to county 
wiuon V. correspond entirely with the decisions on the subject of County SwifiS*** 
ca^mmn q^^^ jurisdiction in respect of companies and their branch ""dp,e» 
^A^^. estabUshments. ( Wilson v. Caledonian Ry: Co: ; Taylor v. '*»^ ^^^' 
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Crowland Gas Co: ; Corbett v. Genial Steam Navigation Co: ; 
Keynsham Blue Lias Co: v. Barker; Shiels v. Great Northern ^ 

Ry: Co:) CrMolamd 

IX Ex: X. 

^— ^itsdLtf^^ Iff 

Rui€ applies The casc alreadj considered covers a corporation formed ^*»- ^- ^• 
tion^'*" entirely of foreigners resident abroad, but which carries on + H.&N. 
ab^^* business solely in England. It would seem that such a company ^%ntham 
SS2i» **" need not be registered under the Companies Act, and therefore slrktr. 
eSiS. service in actions against it would have to be in accordance with w' * ^' 
^r^ Order IX., rule 8. i^^^i^, 

Company With regard to the converse case of a company formed in S ^J.' ^' 
Engiand"but England for the purpose of carrying on business entirely abroad, 
bSSJJSf "^ if the members are in England and are more than twenty, they 
ISroJ, must register under the Companies Act ; if they are more than 
seven, but less than twenty-one, they may register. And regis- 
tration involves, under section 39, the necessity of a registered 
office where service may be effected as already indicated. 

Scotch and The question of registration under the Companies Act raises 

Irish com- . ^ ^ . . ,  ,> . - 

panie. carry an important question with regard to Scotch and Irish companies. 

lElff Oil ^-_ 

business in In Wood V. Anderston Foundry Company^ and Wdtkins r. a^oadv. 
England. Scottish Imperial Insurance Company, there were Scotch com- c^*^ 



panics carrying on business in England Stirling, J., held that fx^' ^ 
Decision the rulcs already laid down could not be applied, because the ^wSf ^' 
iokiroTes Companies Act applies to Scotland, and summonses, under arg^B! d. 
b2°2litS^' section 62, must be served at the registered office. And the ^ 
«R^te«d ^ords of the rule, * in the absence of any statutory provision 
s^^Sindor 'regulating service of process,' expressly save this statutory 



Ireland. prOVlSiOU. 



In Palmer v. Caledonian Railway Co: the Court of Appeal Paimer^t, 
assumed this point in connexion with the similar provisions J^?**'***' 
8&9Vic: of the Companies Clauses Consolidation Act, 1845, sect 135,8*8?'*^' 
a&gViiP' and of the Railway Clauses Consolidation Act, 1845, sect 138. 
c. 20, 8. 138. ipj^^ question however arose in a different way. A small portion 
of the Caledonian Railway is in England; the company have 
goods depots, and an office for their district traffic superintendent 
at Carlisle. The special Act incorporated the Scotch Clauses 
8&9Via Consolidation Act, 1845; ^^^ also provided that, 'so far as may 
^•*^' *be necessary for carrying into effect the objects and purposes 

* of this Act in relation to such portion of the said railway and 
'works,' the English Companies Clauses Act should be applic- 
able. The Queen's Bench Division, on the auihority of Wihon fif 6^.' ^' 
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V. Caledonian Railway^ held that the company must be treated 
* as at once Scotch and English ' : and that service at the prin- 



cJ^fuim ^*P^^ office of the company in England was good. The Court 
fii: 8a«. ^^ Appeal held that the reading in and application of the English Service at 
Act to these proceedings, was not * necessary for the purpose Sffice'm 
' of carrying into effect the objects and purposes of the Act in u^r^^ton 
'relation to the six miles of line in England/ The service there- SsiSSS*^' 
fore was held to be bad, and the action was left to be brought ^^' 
in the Scotch Courts. 
Mmckertth The poiut was not taken in Mackereth v. Glasgow Railway Co:^ 
Ry: the decision going on the ground that there was no officer at the 

L R 8 Ex" o o «-» ^ 

x^. ' ' English station of the Scotch Railway who could be served within 

the rule. 

joHttv. In /ones v. Scottish Insurance Co:^ as we have already seen, 

^«/rt«*/«;^^ attempt failed to bring a Scotch company within the juris- 

17 Q. B. D. ^jj^,j£qq q£ l^g English Courts on the ground that it was domiciled 

or ordinarily resident in England on account of its branch office 

in England : but the question of registration under the Companies 

Act was also referred to in the judgments. 

We have therefore three distinct principles militating against Three 
suing a Scotch company in England, although it carries on attem^ u> 
business within the jurisdiction, and has an officer who, if the ^^ant^'ln 
company were foreign, might be served. ha"^ failed. 

With the very greatest respect however it is suggested that the suggested 
argument which proceeds on the application of the Companies ^^^on 
Act, 1862, to Scotland and Ireland, involvps a misconception of ActtoSSt? 
the meaning and eflfect of this application. The Act applies to **"*** 
the three parts of the United Kingdom, but it is really three 
Acts rolled into one. In the matter of process and of the juris- 
diction of the respective Courts the three parts are entirely The area of 
severed, and, as has often been stated, are as foreign countries to tbVorthe^' 
one another. To alter this principle with regard to companies exusnded"! 
p " would require, it is submitted, express words. And if it were 

intended the result would be the opposite to what has been 
decided : it would sanction the service of the English writ at the 
principal office of a Scotch company in Scotland. The effect of Effect of 

sect 62 fl.<6 

section 62 seems however to be this: it regulates the mode of^pUedto 
service to be adopted in England, for companies registered in s^tiand, 
England : in Scotland, for companies registered in Scotland : in ^^ ^'***^* 
Ireland, for companies registered in Ireland. And further, if, u governs 
under some other statute, service were permissible out of theSf^JS^c! 
jurisdiction of the English Courts on a Scotch or Irish company, ^^^ *^' 
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then again, the mode of service in Scotland or Ireland must 
conform to section 62. The argument, it is suggested, is even . 
stronger where, as in the case of the Caledonian Railway Com- 
pany, the Acts applying to the three parts of the kingdom, are 
not rolled into one, but are kept distinct The decision of the 
Court of Appeal, and especially the judgment of Fry, L.J., is 
directly opposed to this contention: it is therefore put forward 
with all reserve. 

It must be noted that the question already discussed as to 
Scotch and Irish partners being included in the purview of the 
4/'P 93- English rule as to service on firms, on account of their being 
subjects of the Crown, does not conflict in any way with the 
principle here advanced, which is limited to ascertaining the 
precise area, not of the extra-territorial, but of the territorial, 
legislation of Parliament 

RecofnitioD An important question remains to be considered. The (iinda- 
UonTmataa mental principle involved in this law, as it affects foreign 
^y^oreign ^ipQi^g^^^ng aggregate, is the recognition of their creation as 
such by the foreign law: the recognition of the status of the 
corporation as a legal person which has been created by the law 
under which the corporation was formed It is analogous to the 
recognition of the personal status created by the law of the 
domiciL But the extent of the analogy requires careful con- 
sideration. 
Rfght of Precisely the same question arises as to the right of a foreign 

iK>ra§on*to corporation to sue as such in the English Courts. On this 
sue as 8UC . g^^^j^^^ ^^j.^ jg ^j^ important dictum in the judgment of Black- 
bum, J., in Newby v. Van Oppen : * There can be no doubt, since Jf™^^- 

* the cases of Dutch West India Company v. Van Mcses^ and l. r. 7 q. 

* Henriques v. Dutch West India Company — which was a pro- Dutch w^i. 

* ceeding against the bail of the defendant in the other case, and atm^, 

< was aflfirmed in the House of Lords — that a foreign corporation //J^^ues 

* can sue as plaintiffs.' Lord Raymond, in a note, tells us that * the 7. S-^* ^' 

* original cause was tried at Nisi JYius, before Lord King, when l^! ^^' 

* Chief Justice of the Common Pleas, in 1734, when it appeared 

* that the cause of action accrued in Holland ; ' and adds : * And 
'upon the trial Lord Chancellor King told me he made the 

p«)of of * plaintiffs give in evidence the proper instruments whereby by the 

c^SdOT^y ' law of Holland they were effectually created a corporation there. 

foreign law. , ^^ ^^^^ hearing the objections made by the counsel for Jacob 

*Signor Henriques Van Moyses, he directed the jury to find for 
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-.Qhftpter ^ the plaintiffs, who accordingly did, and gave them ;;^i3)72o 

* damages; and afterwards a motion was made in the Common 

' Pleas to set aside the verdict ; but by the unanimous opinion of 

' the Court the motion was denied,' 

ingatey. It was precisely this difficulty that was felt in Ingate v. Austrian 

Lu>Y€ts, Lhy^s Company: whether the English expression, 'corporation 

^ 'aggregate' could properly be applied to a foreign company: 

whether the foreign law attached the same meaning as English Foreign Uw 
law to the expression, so that, the fact of the recognition of the ^e mean- 
foreign law being admitted, the same consequences should result TOndo^'as 
as would result if the body of persons were a corporation *^°*^*^ ^^' 
aggregate by English law. The question is important from many 
points of view. 

Under Order IX«, rule 8, it is essential that the same legal in the case 
idea should attach to the foreign corporation by the foreign law, widhiTthe 
because when service is allowed at the branch business, the ^""****^"**°* 
corporation is supposed to be present at this place of business ; 
and this must be a corporation, as it is understood by English 
siomany, law. This prindple underlies the decision in Shman v. The 
o/NetT^ Governor and Government of New Zealand: there was no body 
xx'^ofsej. politic or body corporate known by that name in New Zealand. 
The fundamental distinction between the practice in regard to 
foreign firms and foreign companies makes it, therefore, of the 
utmost importance to determine whether the foreign law has 
attached to the body of persons about to be sued a corporate 
capacity, with a corporate liability, or not. If it has, then it seems 1/ corporate 
certain that our practice as to companies may be used : if it has not attached, 
not, then the stricter rules as to partnerships must prevail ru?« as^o 

So also in the case of service out of the jurisdiction, under appfy""** 
Order XI., this question is essential, with a view to determining ^S^eTto 
whether the company may be made a corporate defendant, orJJ'SJ^^. 
whether all the persons composing it must be made co-defendants. ^<^'*«"' 

In considering the question some points are clear. First, the 
procedure in all actions is governed by the iex fori. Secondly, 
the status of a person sued is governed by the lex domicilii. 
Therefore the question we have to determine, whether the persons Question 
to be sued are a corporation or a mere partnership, a legal person I!^nVsi!i^d^ 
or merely a number of natural persons, must, if they are^^n^^st 
foreigners, or if they carry on their business abroad, depend on forSgn um ; 
some law which is not the law of England. It seems obvious 
that the highly technical * law of the domicil ' cannot be applied 
to commercial bodies, though we do occasionally come across the 
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expression, the * domicile ' of a company. It seems accurate how* Chteptm 



n. 



ever to say that with regard to the status of such commercial . 
which u Uw bodies of men, the * law of the domicil ' is replaced by die * law 
where bod^ < of the countiy Under which the body is constituted.' The 
constituted, analogy of our own law certainly does not suggest that the law 

* of the place of trading ' should be taken as the governing law : 
Pioimbiyiaw though it is probable that the stSge^ or principal place of busi- 

ox ooQOtry 

whwe H4git ness, would be established in the country where the body was 

utu&ted. 

constituted. 
If body of Now whcn any given number of persons are to be sued, the 
Sb^'have question resolves itself into this : Has this foreign law replaced 
AnT^ot'^ their individual liability by a corporate liability? If it has not, 
iubiUty,^^ then their individual liability remains. 

This being determined, we come to the application of the i£x 
English pro- fori. If, fpom any cause, the action can be brought in England, 
the case of the procedure will be regulated by English law, against a 
liability to corporatiou, or against a number of persons, as the case may be. 
So much may be gathered from the very concise judgment of 
Blackburn, J., in Bullock v. Caird, The i^ea alleged that hy BuUcck^, 
Scotch law a Scotch firm could only be sued according to a l. r. zo q. 
certain procedure : and the learned Judge held that though non- \ 
joinder of the parties might be a bar to an action in Scotland, the 
plea was bad in England. 
By what jaw But assumiug the body of persons not to be a legal person, but 
Ea^ty to^ a mere collection of individuals, a more difficult question arises, 
etermin . q^^^j. xLVIII^, Hile 1, rcfcrs to * persons claiming or being 
' liable as to partners.' By what law is the individual liability of 
these persons to be governed? Now, it is clear that directly we 
admit that the foreign law must determine whether the body of 
persons is a legal person or not, we also admit that law to 
determine the question whether there is a corporate liability or 
not Because with the creation of the legal person, comes also 
the creation of the liability of the legal person; and, under 
ordinary circumstances, also the destruction of the liability of the 
natural persons composing it 
In case of Fl'om this first proposition, which is admitted in all the cases, a 

corporations 

if foreign secoud proposition follows : if the foreign law has attached other 

law makes 

liability in- and morc stringent conditions of liability to the incorporation of 
well as cor- the body of persons under it, then this liability will also be 
probabiv be recognizcd. Suppose, for example, that in addition to the creation 
England.*" of the corporate liability, a certain amount of personal liability 
remained to its component members. It would seem that this 
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ChapUr should be the recognized liability. And the question how far the 
! English corporate service was adapted to the enforcing of such a 



mixed form of liability is one of some nicety. So long as there 
is a corporate liability, with only an ultimate recourse to individual 
liability of members, it would seem possible to enforce that 
corporate liability in England. 

So, leaving corporations, we seem to arrive logically at a third So in pan- 
proposition, afifecting foreign partnerships. If a partnership is ^!Sf^ 
formed under a foreign law, and is expressly recognized by that ^babiy 
law as having a special form of liability — as the sodHt m com" '•«°«°*'*^' 
mandite of the French law, wherein the ordinary members are 
solidains^ or severally liable ; but the associks en commandite are 
not solidaires^ but are only liable to a certain definite amount — then 
it would seem to follow that this also should be the recognized 
liability of the respective partners in an action in England. 

Is it possible to proceed from this to a fourth proposition ? Powibiy 
Does the same rule hold good where the body of persons has no uto^bmcy 
recognized status by the foreign law, but where the foreign law ^iJ?^!it^ 
simply regulates the liability attaching to the dealings of such a 
body : for example, that the liability of the members is jcnnt, or 
is joint and several, as the case may be ? 

We are met of course at once by the law of interpretation. How far the 

. quesrion 

The law of England recognizes, m the interpretation of contracts, affected by 
two principles : it is guided in certain cases by the lex loci con- preuuon. 
tradus^ in certain other cases by the hx loci solutionis: the 
general principle being that the intention of the parties practically 
determines the questioa But apart from the difficulty of ascer- 
taining the intention of the parties on this point, or from 
determining, in the absence of this intention, which law the 
presumption is in favour of, it is difficult to see how the law 
which interprets the liability to which the contract gives rise, can 
affect the pre-existing law which governs the incidence of that 
liability on the component members of one of the parties to the Question u 
contract In other words, is this question one of interpretation ffo^'rlTs'the 
at all? It is suggested that it is not : and that the law which luSbfur:^ ^^ 
regulates thb incidence of liability, must be the law which corre- ^?IJ^i!*® 
sponds with the law govemmg, in ordinary cases^the personal 
position of parties to a contract In the case of ordinary 
individuals this law is the lex domicilii : in the case of corporations, 
as we have seen, it is the law of the country under which the 
corporation was constituted, almost invariably the same place as 
the country where the sikge of the corporation is established : 
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there seems to be no reason why, in the case of part&erships, it Gkupter 
Probabiythe should not be the law of the country where the sikgt of the ^^* 
place where partnership is established ; because, although there is no direct 
*i£t^ constitution of the partnership by that law, there is a direct 

recognition of its existence. 
}^^^^^ If we now look at the question as one to be governed by die in* 



tention of the parties, there seems to be no difficulty in saying that 
an Englishman who contracts, for example, with a French firm, 
anticipates that the liability of that firm, whether it be joint, or 
joint and several, will be the liability attached by French law to 
French firms. 
tobeTnte^ ^^^ ^^ Qucstion really depends on quite other consideia^ 
o^'b^rtMDi tions. In determining whether the liability is joint, or joint and 
thliSSlS^ several, the contract in question is not one as between the 
</:• p. S8. plaintiff and the firm, but the one which already exists as between 
the members of the firm. The plaintiff in fact contracts with A, 
B, C, and D, who have, in respect of this and all their joint con- 
tracts, another contract governing their mutual liability. And the 
question whether A is jointly liable with B, C, and D, or is seve- 
rally liable, to the plaintiff must depend on this contract And 
this contract is to be interpreted by the usual law of interpretation ; 
the intention of the parties to it cleaiiy indicating that it is to be 
governed by the law of the place of performance, in other words, 
by the law of the place where the partnership carries on its 
business. 

If this argument is sound, then in all cases, it is right to say, 
that the liability of all bodies of individuals, whether they are 
turned into legal persons or not, is governed by the law under 
which they are constituted, from which they receive such protec- 
tion as it may give, and to which they owe such duties as it may 
impose. 
Procedure of And then reverting once more to the lex forty it would seem to 
sh^uiTbe follow as a logical consequence, that such procedure should be 
tTthe"^^ ^ used to enforce that liability as would be used to enforce a similar 
ti!ih!SoM liability created by the law of England. For example, if the 
• liability of the members of a foreign partnership be joint and 

several, the English procedure suitable to joint and several 
liability should be used : if the liability be joint, then that suitable 
to joint liability should be used. It is not quite clear whether Caird. 
the decision in BuUock v. Caird fully supports this view of the q. b. 976. 

1^-^ Poison V. 

law. FtsH. 

The decision in Dobson v. A^/r does not, it is suggested, mili- fe^^* ^' 
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Okwut tate against this principle. The assumption in that case clearly 
^' was that the liability of the partners of the Italian firm was the 
same as in England : and, sdthough the Italian law allowed that 
liability to be enforced in Italy by service on one of the partners, 
the Court held that in order to enforce that joint liability in 
England the English procedure for enforcing joint liability must 
be made use of. 

With regard to corporations however it might be said on the Service on 
one hand, that the recognition of the status of corporation aggre- corporations 
gate created by the foreign law seems to carry with it also the ^ 
right to serve the writ, or the notice of writ, on the officer of the 
corporation who, by that law, is appointed to receive notices on 
its behalf. On the other hand the cases seem to shew, although 
the point has not expressly been argued, that the lex fori should 
apply as before : and that if an action is brought in England » EngiMd. 
against a foreign corporation, the English rules for serving corpo- 
rations must be satisfied before judgment can be given. 

If this position is sound, and also the suggestion offered as to Scotch and 
the effect of the application of the Companies Act to Scotland companies, 
and Ireland, the practice as to Scotch and Irish companies be- wu, p. zm. 
comes quite clear. They will be treated in all respects like 
foreign companies, and may be served within the jurisdiction if 
the conditions are satisfied : if leave is granted to serve a writ 
upon such a company out of the jurisdiction, under Order XI., it 
will be served at the registered office, as directed by the Com- 
panies Act, 1863, in its application to Scotland or Ireland, as the 
case may be : and this is in conformity with the English rule. 

In such a case however, the company being a defendant in 
Scotland or Ireland, the action fiedls in cases of contract within 
Order XL, rule i (^), and in all other cases within rule 2 of that 
Order. 

With regard to Scotch firms, the following provisions of the liabUityof 
Partnership Act, 1890, apply. By section 4 (2) it is provided ^tcrtaw. 
that ^in Scotland a firm is a legal person distinct from the&sts^^u)* 
' partners of whom it is composed, but an individual partner may 
' be charged on a decree or diligence directed against the firm, and 
'on payment of the debts is entided to relief /n? rata fix)m the 

* firm and its other members ' : and by section 9 : ' Every partner wc. 9. 
' in a firm is liable jointly with the other partners, and in Scotland 

' severally also, for all debts and obligations of the firm incurred 

* while he is a partner; and after his death his estate is also 
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' severally liable in a due course of administration for such debts Ckaptvr 

* and obligations, so far as they remain unsatisfied, but subject ^^ 
'in England and Ireland to the prior payment of his separate 

* debts.' 



The Conventions entered into between Great Britain 
and other powers relative to companies. 

The question we have been discussing as to the recognition of 
the status of foreign corporations must to a certain degree be 
affected by the conventions entered into by Great Britain on the 
subject with certain foreign countries. 
These conventions are, with France, April 30, 1862 ; 

with Belgium, November 13, 1862 ; 
with Italy, November 26, 1867 ; 
with Germany, March 27, 1874. 
The pre. The preambles of the French and Belgian conventions recite 

oonvenUoni. that it has been judged expedient by the High Contracting 
Parties * to come to an understanding in order to define, within 

* their respective dominions and possessions, the position of com- 
'mercial, industrial, and financial companies and associations 
' constituted and authorized in conformity with the laws in force 
' in either of the two countries.' The conventions with Italy and 
Germany are declared to have been entered into ' with a view to 

* the reciprocal regulation in the two countries of the position of 

* joint stock companies and other commercial, industrial, and 

* financial associations.* 

jvovLsionsof The effective article in the French and Belgian conventions is 

the French , 

and Belgian thuS WOrdcd : — 
conventions. 

Art: I. The High Contracting Parties declare that ihey mutually grant 

to all companies and other associations, commercial, industrial, or financial, 

constituted and authorized in conformity with the laws in force in either of 

the two countries, the power of exercising all their rights and of appearing 

before the tribunals, whether for the purpose of bringing an action or for 

defending the same throughout the dominions and possesidons of the other 

Power, subject to the sole condition of conforming to the laws of such 

dominions and possessions. 

Provisions of In the Italian and German conventions this article is worded 

ind^^ll^ in a slightly different manner. 

conventions, rj.^^ jjjgj^ Contracting Parties have respectively authorized 

their plenipotentiaries to agree ; — 

That joint stock companies and other associations, commercial, industrial, 
and financial, constituted and authorized in conformity with the laws in 
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Chapter ^oi'<^c ii> either of the two coantries, may freely exercise in the dominions of 

VI. the other all their rights, including that of appearing before tribunals, 

whether for the purpose of bringing an action or for defending themselves, 

in conformity, however with the laws and customs in force in the said 

countries. 

All the conventions apply to companies and associations con- 
stituted and authorized previously to their being entered into. 

In the German convention there is this further stipulation : — Further 

stipulation 

It is agreed that such companies and associations authorized in either of invention, 
the two countries, shall only be admitted to the exercise of their business or 
trade in the dominions of the other country, if found to be in compliance 
with the conditions prescribed by the laws of that country. 

These conventions do not seem as yet to have come before the Effect of 
Courts for* consideration. Assuming that they are within the **°^*°"°°*- 
prerogative, and that no enabling Act is necessary to validate 
them, they would appear to solve some of the difficulties which 
have been discussed as to the recognition of associations, formed Recognition 
in these four countries, which lie midway between corporations and TOmmcrei^ 
firms. And with the recognition of their status before the English »*«»aa*»<>»«- 
Courts would probably come also the recognition of their principle 

of liability. But firms are also commercial associations: and it 

• • • • 

seems possible that, under these conventions, they should be ad- 
mitted before the Courts as such, and that their principle of 
liability should also be recognized. The point however is not 
altogether clear. 
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So far as we have gone we have dealt only with the service of 
writs of summons. It is frequently necessary however to serve 
other documents out of the jurisdiction, either in the progress of 
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ehai»tor an action, or which are initial processes in a suit but are not 

'. — writs of summons. To these the general rule applies that the o«nerai 

authority for such service must be found in some statute, or in ^"ladnVto 

• I" 11 

rules which have a statutory authority, dcSumeSts ; 

* A person resident abroad,' said Earl Selbomc, C, in Berkley JSJhori'^ 
T-Aw^ V, Thompson^ * and not brought by any special statute or legisla- f^^ 
lo App: Ca: ' tion within the jurisdiction, is prima fade not subject to the 

* process of a foreign Court — he must be foimd within the juris- 

* diction to be bound by it* 

Attempts are however often made to obtain leave to serve 
other documents abroad, arguing either from the analogy of the 
document to the writ of summons, or from some words in the 
rules applicable to them which are supposed to admit of this 
interpretation. 

Attempts are also made to obtain leave to 'give notice of 

* proceedings * instead of formally serving the process. 

It is to be noticed that section 33 of the Irish Judicature Act, in*, 
deals with the service of ' any document by which a cause may be 

* commenced' The English Order XL however only deals with €^» p- ^89. 
writs of summons : and with regard to the application of this 
Order the rule is that the word ' writ ' is to be construed strictly. 

I. Documents in the Action on Parties to the Action. 
Order LXVIL Rule 2. 

All writs, notices, pleadings, orders, summonses, warrants, and other Service of 
documents, proceedings, and written communications in respect of which wM^^^ 
personal service is not requisite shall be sufficiently served if left within the >onal service 
prescribed hours, at the address for service of the person to be served as "°^ '**!""* 
defined by Orders IV. and XII., with any person resident at or belonging to 
such place. 

This general rule covers the service of all the ordinary Documents 
documents incidental to an action which have to be served on, or the aaion. 
delivered to, a defendant if he has been served with a writ within 
the jurisdiction. 

If he has not appeared, then, under rule 4 of Order LXVII., Service 
these documents ' may be served by filing them with the proper appearance. 

, -- • O. Ixviii.r. 4. 

* officer. 

And as regards a plaintiff who is out of the jurisdiction but semoe <m 
who is suing in England, the same rule applies, whether thepnhe 
defendant has obtained an order for security for costs against ^"™***^*''*"' 
him or not These documents may be served at the address for »t »<i<he«s 
service given by the plaintiff under Order IV. And the same o. iv. 
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Senrioe on rules apply to defendants who have been served with a writ, or Gbaptar 
put of the notice of writ, out of the jurisdiction, and who have either ^^' 
^ ^'^ appeared and given an address for service under Order XII., or 

who have not appeared 
tod«fe?£^ They apply also to defendants who have been served within the 
^oM*abro«d j^^diction and who have subsequently gone abroad : but not to 
after senrioe. thosc who have goue abroad after issue but before service of the 
writ, subject however to the rule already considered under the 
</: p* 7«. head of * evasion of service.* 

General , The general legal principle on which this practice rests is 
^on wued that the right to issue and serve the writ, whether within the juris- 
tion tt^has ^ diction, or out of the jurisdiction under the Order, carries with it 
do JrSincB the full right to determine the action : it seises the Court with 
mnrmi^he jurisdiction in the matter. 

*'^^^' This principle applies to a plaintiff who is out of the jurisdic- 

tion ; for by availing himself of the liberty to sue in the English 
Courts he has selected his tribunal and has seised it with juris- 
diction, thereby submitting himself to the exercise of it at all 
stages of the proceedings. 
Prindpie The jurisdiction once created extends to appeals ; the service 
ammOsl ^ of the notice of appeal to the Court of Appeal being given, 
Doticrbeitts whether to a plaintiff or a defendant out of the jurisdiction, under 
S^enu Order LVIIL, rule a. 

abrcwd. Where the Court deems it necessary, and personal service is 

Service by impossible, an order for substituted service, or for service by 
ment may advertisement will be ordered (ex parte Warburg^ re Whalley). ^ ^Mf^- 

De ordered* ''4 ^o* ^* 

A bankruptcy petition had been heard in absence, and the adjudi- 364- 
cation refused : the petitioning creditor was held bound to serve 
notice of appeal on the debtor : and as he was out of the juris- 
diction, and subject to the English bankruptcy law, service by 
advertisement was ordered by the Court of Appeal 
Appeals to ^^ the case of respondents in appeals to the House of Lords 
LoJS ^ who are out of the jurisdiction, the same general principles will 
apply, the ' order for service * under the 3rd Standing Order being 
given in the usual way. The principles apply also to service of 
notice of appeals from the Colonial and Consular Courts to the 
Judicial Committee of the Privy Council. 
General The general principle was discussed by Lord Esher, M.R., in 

principle 



cipi 
sdl 



stated by 
Lord Esher, 
M.R. 



his dissenting Judgment in Western Bank of New York v. Ferez : ^'j^^*' 
* If the leave is given under Order XI., and the service is effected, f f»- ^ 

o 3 1 (1891) 1 Q. 

' then all the effects enacted by the other Rules and Orders must b. at p. 307. 
' have the same force against the defendants so served as against 
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Ohapter ' a defendant served in England. • • • Otherwise the leave under 
. ^^' * Order XI. would be futile. . . . The plaintiff may, on proper 
' affidavits, obtain judgment by default, with all its consequences.' 
The following decisions seem to come within this principle : in 
some cases it will be seen that substituted service of the docu- 
ment has been ordered. It is submitted that the ordinary prin- 
ciples of substituted service do not apply to this case : the. order substituted 
would probably be made where it was important, though not**^^" 
legally necessary, for the document or order to reach the party 
against whom it was made. 
BaUxw. Bates v. Bates : writ issued out of the jurisdiction under s. i8 

g>i!'j;a of the Common Law Procedure Act, 1851 : order given to pro- 
* ''** ceed without service of the notice of declaration. 
Veanes v. Deams V. Kitckiu : substituted service of notice of motion for 
l.'r. 13* Eq: decree in a creditor's administration suit allowed on the adminis- 
^^*' tratrix of the heir-at-law, who had gone abroad after service of 

the bill, but without entering an appearance. 
ffyAy. Hyde v. Clark: a foreclosure decree in favour of the mort- 

w!'n.'x874, ga.gees in possession was ordered to be served [under Consoli- 
P"*^* dated Order XXII., rule 15 (2)] on some of the trustees and 
beneficiaries under a will who were in America, and against 
whom the biU had been ordered to be taken pro confesso : ad- 
vertisements were also ordered to be inserted in American and 
English newspapers. 
rtsiade. Re Slade^ Slade v. Suime: substituted service of order nisi 
^ ' ' allowed on the solicitors representing the party in the action. 
Tkt Emma, lu the case of the Emma, the general principle was extended Admiralty 
^ ^"^^to an admiralty action in rem against a foreign ship; Sir R.J2I!!""* 
Phillimore allowed a summons for discovery of documents to 
be served on the owners out of the jurisdiction. This results 
from the nature of the action in rem^ which acts really />ic/?p. 156. 
personam : the liability to compensate must be fixed not merely 
on the property, but also on the owner through the property. 
Tfu Parif (Brett, L.J., The Parlement Beige!) 

mt»t Belgt. 
S P. D. at p. 

The amendment of a writ which alters the form or nature Amendment 
of the claim would hardly seem to fall within the preceding rule, altering the 
By Order XXVIII., rule i, the Court has full power at any stage culm!* 
of the proceedings to allow either party to amend his indorsement x." ^*^"*' "^^ 
or pleadings, in such manner and on such terms as may be just. 
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Order XXVUL, Bute 10. 

Whcnerer any indorsement or pleading is amended, snch amended 
document shall be deliirered to the opposite party within the time allowed 
for amendine the same. 



▼IL 



Limit to It would seem however on general principles that where the 

amendment defendant is out of the jurisdiction the a]^Ucation to amend 
defendant must be treated as a fresh application under Order XL, and 
j!S!ri^cti<m. can only be granted subject to the rules of that order. The 
tf/p. 15. rule laid down in Diamond v. Sutton warrants this statement; 

and so also do the old cases Roberts v. Worsley^ and Lorton v. |Jj^JJ*'^' 
Kingston* In the former case the defendant had already been l. R. i £<: 
served with the original UU within the jurisdiction, and had Rti>9ru ▼. 
answered : but he had afterwards gone abroad. > Cox, 389. 

Lorton v. 
Kmgsiom. 

Execution of With regard to simple execution of judgment against axa^. 
J gmenL j^f^Q^j^^i q>^^ ^f ^^ jurisdiction, it seems probable that the 

o. xUi. r. I. service of the judgment or order required by Order XLIL, rule x, 
may be made at the address for service, or may be filed with the 
proper officer where there has been no appearance, in accordance 
with the foregoing principles, 
whenknvtt Probably also the same mle applies where leave to issue 
o'xUi. r.aa. execution has to be obtained under Order XLII., rule 23. 
Equitable When however we come to equitable execution we have to 
^^ consider the exceedingly difficult case of Weldon v. Gounod. WtUomr. 
The plaintiff had obtained leave to serve notice of the writisQ. b'd« 
out of the jurisdiction: the defendant did not appear to the 
action, but, judgment having been signed, he was represented 
before the under-sheriff on the assessment of damages. It 
appeared that the defendant would shortly afterwards become 
entitled to have certain sums paid over to him, as his share 
of the proceeds of a musical performance. A summons was 
Service of issued by leave of the Judge in Chambers calling on the defendant 
poTofthe to shew cause why a receiver should not be appointed: and 
ibrap^in?- a further application was made for leave to serve this summons 

receiver. OUt Of the jUriSdlCtlOU. 

The Divisional Court held on general principles that as there 
was no express statutory authority, there was no power to give »s Q- b. d. 
leave: the Court of Appeal did not discuss the question of 
jurisdiction, but held that the plaintiff had failed to shew that, 

Actual under the circumstances of the case, the order asked for was 

Iv^Su^ necessary. 

Gotinod, 2f ^YiQ prindple is sound that an order under Order XL, 
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Ohaiitar carries with it the right not only to commence an action against 
^^* a defendant out of the jurisdiction, but also to 'obtain judgment /J p. xs> 
by default with all its consequences/ service of the necessary 
documents being made at the defendant's address for service, 
it is difficult to see why the summons, or the notice, for a 
receiver under section 25 (8) of the Judicature Act, 1873, should . 
be excepted. It amounts to saying that equitable execution 
is not one of the consequences of obtaining judgment. In 
^Sr?'. *° earlier case, re Ceney^ Coney v. Bennett^ where an order to 
p- 555* pay money into Court had been disobeyed, Chitty, J., appomted 
a receiver, apparently on the hearing of a motion notice of 
which had been given either in the way suggested or out 
of the jurisdiction, the person on whom the order was made 
having since gone abroad. 
Wtidmi V. But it is not clear why a summons was resorted to in WeUan Bat appUca- 
x5 Q- b! d. v. Gounod in order to obtain equitable execution : for by Order receiver may 
Li, rule 6, the application may be made ex parte. Apart from gx/aru, 
the consideration which induced the decision of the Court of 
Appeal, it is suggested that where it is just and convenient that 
such an order should be made, the Court would appoint a receiver, 
under section 2$ (&), on an ex parte application, where the de- when 
fendant is out of the jurisdiction, but has been served with a i^^^der 
writ by leave under Order XL This point seems to £dl outside samrrak 
the decision in the above case. ippfy^ 

It is further suggested that, on general principles, any notices 
or summonses which may be required under Order L., rule 6, Service of 
in order to obtain equitable execution should be allowed to ^^^^ 
be served as other documents in the suit : and further in accord- ^' ^ '' ^ 
ance with what has abready been said^ that the same rule would Defendanu 
apply to the case of a defendant served within the jurisdiction, g^Te^blUd 
but who has gone abroad during the progress of the action : "ncewr^ce- 
and where applicable, to plaintiffs out of the jurisdiction. Plaintiff out 

The following are the orders to which the above remarks jurisdiction, 
apply : — 

Either ex parte or with notice, under Order L., rule 6, Applications 

wnich may 
be either 

For a mandamus, or an injunction, or a receiver, in cases ^,^^^' 
where it appears to the Court to be just and convenient, 
unconditionally, or upon terms : and, if an injunction is 
asked, either before, or at, or after the hearing of any 
cause : under 36 & 37 Vic: c 66, s. 25 (8). 
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After notice to defendant at any time after itfsua of the writ ; Clnpt^r 
or, after notice to plaintiff after appearance by party applying, ^^^ 
under Order If, rule 6, 

Appiicatioiw For order for sale of goods, wares, or merchandise of a 
be made perishable nature, or likely to injure from keeping, or 

with notice* , * o 

o- L r. a. which, for other just and sufficient reason, it may be 

desirable to have sold at once : under Order L., rule 2. 

o. 1. r. 3. For olrder for detention, preservation, or inspection of any 

property or thing, the subject of the action, or as to which 
any question may arise therein; or for authority for 
persons to enter any land or building in the possession of 
any party to the action; or for authority to take samples, to 
make observations, or to try experiments, which may be 
necessary or expedient for the purpose of obtaining full 
information or evidence : under Order L., rule 3. 

Noiioe of The next case of importance is Maritz v. Stephan^ in which the McHiM^. 
ordef"* Court of Appeal decided that notice of a charging order msi%'S^jo-, 
under Order XLVL, rule i, and i & a Vic:, c. no, ss: 14 & 1$^^^' 
could not be served on the judgment debtor out of the juris- 
diction. The decision was rested on re Busfield. The statute rt Bmfirid. 
requires that the order ' shall be made in the first instance ^ 133. ' 
^parte^ and without any notice to the judgment debtor, and shall 
' be an order to shew cause only : . • • and further, that, unless 
' the judgment debtor shall within a time mentioned in such order 
' shew to a Judge of one of the said Superior Courts sufficient cause 
' to the contrary, the said order shall, after proof of notice thereof 
' to the judgment debtor, his attorney or agent, be made absolute.' 
The case is very shortly reported; the Court however said, 
' Whether or not service of a notice out of the jurisdiction without 
' leave was sufficient to satisfy the statute was. a question which 
' . • . would arise on the application to make the charging order 
* absolute.' 
Applications In the casc of applications for stop orders, under Order XLVI., 
^ot£t^ niles 12 and 13, service of the petition or summons is required 
?3 & I3. "* on the parties interested. 

"SJ^i^'of^ In all these cases, it is possible that the Court might hold that 
IS wamuScd ^hc cxcrcisc of jurisdiction was warranted by the original juris- 
authonty*^ diction Created by the writ: whether service of a petition or 
summons is required on the parties interested or not. 
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Ohfl»t«r On the one hand it may be said that the extent of that original 
^^ jurisdiction goes no further than sanctioning such steps, whether 
in the proceedings or to obtain execution, as are automatic : that 
is, which do not need the assistance of the Court to allow them 
to be taken ; and that where leave of the Court has to be obtained 
to take a fresh step, then a fresh exercise of jurisdiction is in- 
volved, for which statutory authority must be found. On the 
other hand it may be said that the effect of allowing the plaintiff 
to serve a writ out of the jurisdiction, being to endow the Court 
with jurisdiction to entertain the action against a defendant who 
is abroad, it also puts the defendant within the power of the Court 
for all purposes connected with the case, more especially for such 
as are connected with the execution of its decree. 

Theoretically it must be confessed that this latter view seems Tendency of 
to be sound, but the tendency of the Courts is undoubtedly the require^ 
other way : to regard the authority given by the Legislature to serve llliTt'homy 
any document abroad which requires personal service as extend- "^^^ 
ing no further in the action dian follows automatically from that ^hld. 
service : that is, until the stage of the action is reached when 
personal service of another document is necessary. 

It remains to be seen how far the foregoing principles are to Attachment 
be applied to attachment of debts under Order XLV. o. xw., r. i. 

The application of the judgment creditor may be made ex parU^ 
' either before or after any oral examination of the debtor liable 
'under such judgment;' he must shew that there is a person 
within the jurisdiction who is indebted to the debtor : this third Garnishee 
person, the garnishee, is ordered to appear before the Court to jurisdiction, 
shew cause why he should not pay over his debt to the judgment 
creditor. 

The question seems to be treated as one entirely between the No semce 
judgment creditor and the garnishee, no service of any document debtor 
being required on the judgment debtor; he is dropped out"**"*" 
altogether, and the fact of his being abroad would seem to be 
immaterial, although an exercise of jurisdiction against him is as his bein^ 
a matter of fact involved in the procedure. SSteriai. 

The attachment of debts owing from a firm ' carrying on where a 
business within the jurisdiction ' is dealt with by Order XLVIII^, gamUhee. 
rule 9 : the effect of this rule is considered in the Chapter dealing 
with service on firms. «/? p- »o9« 
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II. Documents in the Action on New Parties : — Amended ^**tf*' 

vn. 

Writs and Endorsed Counter-claims. 



Penons 
claiming 
jointly, 
Mvenillv, or 
in the altera 
native may 
be plaintiffs. 



Order XVI. Rule T. 

All persons may be joined as plAmtiflb in whom the right to any relief 
claimed is alleged to exist, whether jointly, severally, or in the alternative. 
And judgment may be given for each one or more plaintifis as may be found 
to be entitled to relief, for such relief as he or they may be entitled to, with- 
out any amendment. But the defendant, though unsuccessful, shall be 
entitled to his costs occasioned by so joining any person who shall not be 
found entitled to relief unless the Court or a Judge in disposing of the costs 
shall otherwise direct. 



Persons 
claimed 
ag[alnst 
jointly, 
severallv, or 
in the afteiv 
native may 
be Joined as 
derendanta. 



Joinder of 
peisons 
severally or 
jointly and 
severally 
liable. 



Numerous 
parties may 
be repre- 
sented by 
one. 



Rule 4. 

All persons may be joined as defendants against whom the right to any 
relief is alleged to exist, whether jointly or severally or in the alternative. 
And judgment may be given against such one or more of the defendants as 
may be found to be liable, according to their respective liabilities, without 
any amendment. 

Rule 6. 

The plaintiff may, at his option, join as parties to the same action all 
or any of the persons severally, or jointly and severally liable on any one 
contract, including parties to bills of exchange and promissory notes. 

Rule 9. 

Where there are numerous persons having the same interest in one cause 
or matter, one or more of such persons may sue or be sued, or may be 
authorized by the Court or a Judge to defend in such cause or matter, on 
behalf or for the benefit of all persons so interested. 



Misjoinder 
and non- 
joinder of 
parties. 



Striking out 
and adding 
parties. 



Consent of 
plaintiff or 
next friend. 

Service on 
defendants 
under this 
rule. 



Rule 11. 

No cause or matter shall be defeated by reason of the misjoinder or non* 
joinder of parties, and the Court may in every cause or matter deal with the 
matter in controversy so far as regards the rights and interests of the parties 
actually before it. 

The Court or a Judge may, at any stage of the proceedings, either upon 
or without the application of either party, and on such terms as may appear 
to the Court or a Judge to be just, order that the names of any parties im- 
properly joined, whether as plaintiffs or defendants, be struck out, and that 
the names of any parties, whether plaintiffs or defendants, who ought to 
have been joined, or whose presence before the Court may be necessary in 
order to enable the Court effectually and completely to adjudicate upon 
and settle all the questions involved in the cause or matter, be added. 

No person shall be added as a plaintiff suing without a next friend, or as 
the next friend of a plaintiff under any disability, without his own consent 
in writing thereto. 

Every party whose name is so added as defendant shall be served with a 
writ of summons or notice in manner hereinafter mentioned, or in such 
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tniapt«r manner as may be prescribed by any special order, and the proceedings 
Yn. against such party shall be deemed to have begun only on the service of 

such writ or notice. 

Rule 18. 

Where a defendant is added or substituted the plaintiff shall, unless other- Service on 
wise ordered by the Court or a Judge, file an amended copy of and sue out ^Sj^J*"^ 
a writ of summons, and serve such new defendant with such writ or notice 
in lieu of service thereof in such manner as original defendants are served. 

Order XXI. Rule 11. 

Where a defendant by his defence sets up any counter-claim which raises Title of 

questions between himself and the plaintiff along with any other persons, he ^|||^'^' 

shall add to the title of his defence a further title similar to the title in a 

statement of claim, setting forth the names of all the persons who, if such 

counter-claim were to be enforced by cross action, would be defendants to 

such cross action, and shall deliver his statement of defence to such of them Delivery to 

as are parties to the action within the period within which he is required to ^'li^^'to 

deliver it to the plaintiff. original 

action. 

Rule 12. 

Where any such person as in the last preceding rule mentioned is not a Service 
party to the action, he shall be summoned to appear by being served with a Sot^SIrSesto 
copy of the defence, and such service shall be regulated by the same rules as ori^nal 
are hereinbefore contained with respect to the service of a writ of summons, ****°°' 
and every defence so served shall be indorsed in the Form No. 2, in Ap- 
pendix B, or to the like effect. 

Rule 18. 

Any person not a defendant to the action, who is served with a defence Appearance 
and counter-claim as aforesaid, must appear thereto as if he had been served parties, 
with a writ of summons to appear in an action. 

The above rules deal with two distinct documents, writs which 
have been amended by the addition or substitution of a new de- 
fendant : and counter-claims which have been indorsed with the 
name of a person not originally a party to the action ; such party 
being a new defendant added to the cross action. 

As to amended writs, Order XVI., rule 13, is precise : not only Amended 

writs * 

is there the direction that the new defendants are to be served 'in o.xvi. r.zj, 
* such manner as original defendants are served/ but there is also s^ed by 
an express reference to the service of notice of writ in lieu of <Sfendan°*^ 
service of writ : in cases, that is to say, where the new defendant is jSri«iiction. 
a foreigner not in British dominions. Leave may therefore be 
given to serve an amended writ, or notice of amended writ, out 

Pi^Js, of the jurisdiction. 

JJ^'xS". '^'** ^^ Keate v. Phillips, where the writ had been amended by the 
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addition of a defendant out of the jurisdiction, Jessel, M.R., ehavur 
allowed it to be served abroad, making it conform to the writ for ^^- 
fji p. 9. service out of the jurisdiction by adding the ' N.B.' indorsement 

Endorsed As to iudorsed counter-claims however. Order XXL, rule is, 

cUims: only contains the direction that the service of the copy of the 

. juo. r. 13 ^^f^j^^ ^Q ^1^^ persons not originally parties to the action ' shall 

'be r^pilated by the same rules as are hereinbefore contained 
r. 13. ' with respect to the service of a writ of summons ' : and by rule 

13, the party ' must appear thereto as if he had been served with 
' a writ of summons/ 
Cannot b« FoUowiug out the Strict rule aheady discussed, that the leave to 
added party scrvc any documeut out of the jurisdiction must be found ex- 
jwi^ictioo. pressed in so many words, the Queen's Bench Division held, in 
(1875) Potters V. Miller^ that where the new party was out of the juris- Pautn ▼. 
5 ftd!]* ' diction, the amended counter-claim could not be served on him. 31 w. k. 

The same question practically arose in interpreting the rules as ^ ' 
(f: p. 143. to third-party notices, in Swansea Shtfping Company v. Duncan^ swamua co\ 
and was decided in the opposite way. This decision was how- Tv^^el* 
ever taken by Hall, V.-C, in re Luckie^ as a sufficient warrant for ttz»c^v. 
allowing the indorsed counter-claim to be served out of the J!^*,^* *^^ 
jurisdiction. 

The difficulty which thus prevents the defendant from reaching 
this new party who might be joined if he were within the jurisdic- 
tion, may possibly be solved by having recourse to the provisions 
of Order XI., rule i {g\ A writ, or notice of writ, may issue out 
of the jurisdiction on persons who are necessary or proper parties 
Parties who to actious already proceeding. As we have already seen, the 
jSridf 'necessary or proper parties ' to actions are those who would or 
c/o p. 36. could be joined as parties if they were within the jurisdiction : 
o. xvi. r. 4. a-od the parties who may be joined are, under Order XVI., rule 4, 
those against whom the right to relief is alleged to exist jointly, 
or severally^ or in the alternative (the right to join in these cases 
c/i p. 38. being probably given either to the plamtiff or the defendant) : or 
o. xvi. r. 6. u^der rule 6, where the liability is several, or joint and several (the 
right to join in these cases being limited to the plaintiff). The 
process against the new parties (if they were new defendants to 
the action) would either be by concurrent writ served out of the 
c/; p. 13. jurisdiction under Order VI. : or by amended writ which, as we 

have just seen, may be served out of the jurisdiction. 
Course to be ^^^ '^ ^^^V ^^ ^^^ defendants to the counter-claim, as the 
deSldix^?^ indorsed counter-claim cannot be served out of the jurisdiction, 
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Chapter the defendant must have recourse to a separate action. This 
• course was suggested by Pollock, B., in Potters v. Miller. The 



position then is, that he has got one defendant (the original plain- 
tiff) within the jurisdiction, he may serve him with an ordinary 
writ, and may afterwards get leave to serve the new party out of Must com- 

.... 1 • • mencencw 

the jurisdiction, as a necessary or proper party to this action action : 
under Order XL, rule i {£), The two actions might possibly be might then 
afterwards consolidated under Order XLIX., rule 8. dated. 

. . . • . O.'xlix r 8. 

A difficulty of course arises where the original plaintiflf is him- whens 
self out of the jurisdiction. So far as the counter-claim is con- ^JJf^jj^jg 
cerned, his submission to the jurisdiction as plaintiff renders it j*u4i^icSo„ . 
unnecessary to examine whether the cause of action falls within JJ'JJJJ^^ 
the sub-rules of Order XL ; it is only subject to the right of the <^^«^- 
Court to refuse permission for it to be set up, under Order XIX., 
rule 3. But if the defendant, in order to join another party, is But if new 
compelled to have recourse to a separate action, then not only sary case 
must the cause of action fall within the sub-rules of Order XL, within*"* 
but the difficulty arises which has already been considered, *'"* 
that another party out of the jurisdiction cannot be joined under 
sub-rule i {g)y the action not having been brought against some <f' p- 36. 
party ' duly served within the jurisdiction.* It would seem there- 
fore that, in this case, the defendant must submit to the original 
action proceeding together with his counter-claim, and must bring 
a separate action against the person out of the jurisdiction who 
would, under other circumstances, have been joined as defendant 
to the counter-claim. 

The practical result of the rule that indorsed counter-claims Practical 
cannot be served out of the jurisdiction is therefore, that the^e/^ 
parties out of the jurisdiction whom a defendant desires to join 
to his counterclaim are on precisely the same footing as parties 
out of the jurisdiction whom a plaintiff desires to join to his claim. 
And the general principles of the subject seem to warrant the 

^iiS^, ^* coiiclusion arrived at by the Court in Potters v. Miller, 

36 w. k. 

858. 

IIL Third-Party Notices. 
Order XVI. Rule 48. 

Where a defendant claims to be entitled to contribntion or indemnity Notice to 
over against any person not a party to the action, he may, by leave of the ^^'^ PK>^7< 
Court or a Judge, issue a notice (hereinafter called the third-party notice) to 
that effect, stamped with the seal with which writs of summons are sealed. 

A copy of such notice shall be filed with the proper officer and served on Filing and 
such person according to the rules relating to the service of writs of summons. s^>^<^* 
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The notice shall state the nature and ground of the claim, and shall, unless ChapCar 
otherwise ordered by the Court or a Judge, be served within the time Til. 
limited for delivering his defence^ Such notice may be in the form or to 
the effect of the Form No. I in Appendix B, With such variation as circum- 
stances may require, and therewith shall be served a copy of the statement 
of claim, or if there be no statement of claim, then a copy of the writ of 
summons in the action. 



Defendant 
claiming 
against oo> 
defendant. 



Rule 55. 

Where a defendant claims to be entitled to contribution or indemnity 
against any other defendant to the action, a notice may be issued and the 
same procedure shall be adopted, for the determination of such questions 
between the defendants, as would be issued and taken against such other 
defendant if such last-mentioned defendant were a third party : but nothing 
herein contained shall prejudice the rights of the plaintiff against any 
defendant in the action. 



s 



R. S. C 

?875). 

XVI. r. 
i8.) 



Third-party 
notice may 
be served by 
leave out of 
the jurisdic- 
tion. 



Ca§e 

Sovemed by 
IrderxL 



Thini 
parties in 
Scotland or 
Ireland. 



Firms and 
corporations. 
Third party 
not a proper 
' within 



n. 



XI. r. I 



In Swansea Shipping Co: v. Duncan^ the Court of Appeal held 
that if the case fell within the proper interpretation of the rule, 
and the third party was out of the jurisdiction, the provision that 
the notice is to be served on him ' according to the rules relating 
' to service of writs of summons ' enabled an order to be made for 
service out of the jurisdiction under Order XL This case then 
appears, on the face of it, to lay down a principle which is the 
exact opposite of that laid down in Potters v. Miller. The pro- 
vision of the rule however that the third-party notice is to be 
* stamped with the seal with which writs of summons are served/ 
probably differentiates this case from that of indorsed counter- 
claims under Order XXL, rule i2. 

The service of third-party notices out of the jurisdiction is 
therefore to be governed entirely by the provisions of Order XL, 
and the case must be brought within one of die sub-rules of rule i. 
(Jessel, M.R.) Also in the case of third parties in Scotland or 
Ireland the leave will be governed in ordinary cases by rule 2, 
and in cases of contract, where the third parties are domiciled 
or ordinarily resident in Scotland or Ireland, by rule i (i). And 
further the law as to service on firms and corporations will be 
applied when the third party is a firm or a corporation. 

With regard to the application of rule i (f) however, a difficult 
question arises : Is a party on whom a third-party notice may be 
served, a necessary or proper party to the action ? in which case 
the difficulties as to the nature of the cause of action would be 
got rid of. The Queen's Bench Division in Speller v. Bristol 
Steam Navigation Co: held that the third party did not come 
within the sub-rule : the Court of Appeal did not discuss this 
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at p. 648. 
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Chapter question, but the decision is probably sound. These principles 
^^ were acted on in Dubout v. Macpherson ; the third party was not 
MMfUmt. ^^^^ ^^ jurisdiction, therefore the notice could be served oiit 
93 Q. B. D. of the jurisdiction under Order XL : the third party was how- 
ever in Scotland, therefore the case fell within the exception of 
rule I {(i) ; and he was held not to be a, ' necessary or proper 
party ' under rule i (f). 

Certain parts of the judgment in Speller v. Bristol Steam Navi- 
gation Co: seem to intimate that rule i (^) does not apply to 
' necessary or proper parties ' in Scotland or Ireland : this is c/i p. 4s. 
however, as we have seen, erroneous. 
Huickhwm In Hutchinsofi V. Colorado Mining Co:^ leave to serve the notice 
y^CoUftudo ^^^ ^|. ^^ jurisdiction was refused because the plaintiff objected ; 
w.^..x884, i^athew, J., held that he could not make the order against his 
wish, as it would of necessity tie up the action for a considerable 
time. The facts of the case seemed to involve a question for 
interpleading rather than a contract of indemnity. 
sjeUtry, The question decided by the Court of Appeal in Speller v. Rule of 188^ 
xs'q/b. D. Bristol Steam Namgatian Co: was that the facts of the case did'ofz875asto^ 
not amount to a contract of indemnity within the meaning of the ^^notice 
rule. The old rule [Order XVI., rule 18, of 1875], gave the right °"^ ^""*' 
to issue the third-party notice ' where a defendant claims to be 
' entitled to contribution, indemnity, or other remedy or relief over 
'against any person not a party to the action' : the importance 
of the omission, in the new rule, of the words underlined, was 
Penii/exyr. '^int^A ovX in Ponttfex V. Foord. 

la Q. B. D. In order then for leave to be obtained to serve a third-party Operation of 
^^' notice out of the jurisdiction, the contract of contribution or of c^^'of 

indenmity may have been made anywhere, but, ' according to the u^^omed 
' terms thereof' it ought to have been performed within the juris- j^^^^a 
diction, and the breach must have been within the jurisdiction. 

The cases cited under rule i {e) as to the place of performance </:*?. 21. 
where the contract is to pay a sum of money, no place of payment 
being actually named, have an important bearing on this subject 

It is important to note the fundamental difference between Distinction 
third-party procedure and interpleader. Third-party procedure is thud^wtfty 
the consolidation with an action ahready brought, of a second Ld into^ 
action which the defendant would be obliged to bring against^ 
some other person : interpleader is practically the consolidation 
with an action already brought, of a second action which will in 
all probability be brought against the same defendant 
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IV. Interpleader Summonses. Chapur 

vn. 

In the Credits Gemndeuse v. Van IVeede^ the plaintifi sued for crtdiuGen 
goods in the possession of the defendant From the defendant's ^^ 
affidavit it appeared that one Jordi, a foreigner resident in Spain, j' Q- ^ ^- 
daimed the right to the goods and would probably sue the 
defendant in respect of them. The Queen's Bench Division 
Lea^to gave leave to serve an interpleader summons on Jordi out 
pield^ ^ of the jurisdiction. The case was followed in Van der Kan v. ^^m d^r 
out^ofthe Ashworthj the service being ordered ' only to be effected in worth. 
^S^ i&'^ ' such manner as directed by the law of the domidl of the p. Vs.' ' 



'claimant' 



given by 

Q. aD. 

DiscQufon As it is exceedingly difficult to reconcile this decision with the 

of docisioDa 

fundamental principles already established, and as it has received 

c/} p. iv. a certain amount of qualified approval, it is necessary to analyze 
Baion Pollock's judgment carefully. 

d^il^t has (^) ^^^ Jordi actually commenced his action in the English 

j^™nccd Courts the order would clearly be made, *on the ground that 
' he, when seeking to avail himself against the defendant of the 
'jurisdiction of an English Court, must properly be held to 
'be amenable to any order which the Court might think right 
' to make with a view of doing substantial justice between all 
'the parties before it' This proposition is agreeable with 

S/ik?^'* all principle, more especially with that which governs the power of 
the Court to stay an action already begun by a plaintiff out 
of the jurisdiction* 

]^r^<>f (fi) But Jordi only threatened an action: 'it is equally 
' reasonable that he should be served with a copy of the inter- 
' pleader order.' ' It is one of the first principles of all judicature 
'that, wherever there is a dispute as to the right to property 
' or its value, all the parties interested therein should be before 
' the Court, in order that the matter may if possible be finally 
'settled and complete justice done.' The proposition also agrees 
with principle: but the question is whether it is 'possible' 
when the person who threatens the action is out of the juris- 

</:• p. 34. diction. The law on the kindred subject of injunctions in the* 
case of threatened actions seems to shew that it is not possible 
unless the action id actually impending. 

Court gives (y) The Court by making the order, 'does not assert any 

Doticeonlyof ^ • • j» ^« -r j* . 1 « • 

proceediass. ' prcscut juHsdictiou ovcr Jordi, or propose to compel him to 
'submit to its process, but merely gives him notice of the 
' proceedings which are being taken.' 
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Chapter The decision has been taken as laying down no more than 
is contained in this proposition. Lord Coleridge, CJ., in Weldon 



^^1^^' V. Gounod ^2hA : 'The reason for the decision is that a foreigner 

«^6a*^' *may, if he chooses, on receipt of the notice, put forth his 

'claim at the proper time for determining the rights of all 

'Ich^'^' *the parties.' And Cotton, L.J., in re Busfield^ said: 'The 

p. 133. 'decision may perhaps be supported on the ground that the 

' object of service was not to give jurisdiction over the party 

'served, but only to give him notice of a proceeding affecting 

' his rights, that he might if he pleased come in and defend them, 

' and it is on this that Baron Pollock rested his judgment' 

(8) If after the notice ' he should decline to submit to the Action 

, _ subsequently 

' jurisdiction of the Court, and allow the rights as between commenced 
' the plaintiffs and defendant to be determined in his absence, baned. 
'and hereafter commence an action against the defendant in 
'respect of the identical claim now made by the plaintiffs, he 
'may be barred from continuing proceedings which would be 
'harassing upon the defendant, who would thereby be vexed 
' for the same cause.' 
WeitUmv, Smithy J., in Weldon v. Gounod^ took this proposition as 
15 Q. B. D. incorporated into the decision : ' The foreigner was coming 
^* 'within the jurisdiction to enforce his claim, and it was desirable 
'to anticipate him so that the matter in dispute might be 
'determined between the parties at a proper and convenient 
'time.' Notwithstanding this, the dictum must be treated as Onthu point 
obiter^ and the point as open for discussion when it shall arise, mv^ be^ 
whether the person out of the jurisdiction would in fact be^ifo^n. 
barred. If he were so barred, then the issue of the notice 
would be an exercise of jurisdiction for which there is no 
statutory authority. And in this respect, the principles of juris- 
diction being absolute, there can be no difference between 
a person actually out of the jurisdiction, and one also actually 
out of the jurisdiction who threatens to take steps which may 
bring him in legally within the jurisdiction. Principle therefore 
seems to be against this fourth proposition : it remains to be 
suvetuom ▼. seen how bx previous authority can be said to support it There Previous 

AmUrsoH, decisions* 

9 v. & B. is little doubt that the judgments of Lord Eldon, C, in Stevenson 
Iffartimus V. Anderson^ and Martinius v. Heltnuth^ do support this con- 

V. Htlmuih* . 

s v. & B. tention. 

^'mmT w. The case of East and West India Dock Co: v. Littledale^ carries 
^iSiUe^ the question no further, as the Parsee merchants in Bombay 
fHare, 57. had practically availed themselves of the English Courts ; they 
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had served a notice on the dock company to stop certain goods ebtufUt 
in transitu^ and insisted on their rights under it before the Court ^^ 



In Patorni v, Campbell^ the question does not appear to have c^^^J.' 
been argued, but Alderson, B., said: *I do not see what ng'it ijif;^.^' 
' we have to bar a foreigner resident out of the jurisdiction of 
'the Court' Parke, B., seems also to have felt the difficulty. 

In Webster v. Delafieldy the person out of the jurisdiction had ^i^^J' 
actually become the 'claimant' ?• c. a li?* 

In Afienboraugh v. Si. Katherin^s Dock Co:^ the question was ^^^ y. 
raised whether the foreigner should be allowed to interplead in j^ao^nm^s 
spite of his absence. Bramwell, L.J., said : ' That is no ground ^g^p, £>, 
' for rejecting this application, although it may be a reason for ^ p* ^ss- 
'making him give security for costs, or [i.e. on his failing to 
' give security] barring him altogether.' 
s^yfor Finally there are three cases in which the question of security 
ime 'deader ^^' costs was argued, one of the parties to the interpleader issue 
put of the being out of the jurisdiction. 

jurisdiction. o * ^ 

In Benazech v. Bessette the original plaintiff was out of the BemutcA v. 
jurisdiction, and the claimant was held entitled to security. x c 6/313. 

gl^^ytp- In Williams v. Crosslingy the defendant to the issue was an ivwiams^, 
execution-creditor: he had therefore already submitted to thescffilTi?. 
jurisdiction. He was held bound to give security because he 
was to all intents and purposes the real plaintiff, the suit being 
at his instigation. 

In Belmonti v. Aynard^ the question of security arose as BtimonH^, 
between plaintiffs abroad, who had already commenced an action, 4 c. p. b. 
and the plaintiff in another action within the jurisdiction. The ' 
foreigner was made plaintiff in the issue merely for convenience, 
and not being really in the position of plaintiff was not ordered 
to give security. The interpleader suit however included another 
foreigner who was out of the jurisdiction. 

The authorities therefore are reduced to Lord Eldon's judgments 
in 18 14 : and it is with great submission suggested that the Lord 
Chancellor's arguments are not in accordance with modem 
learning on the subject of jurisdiction. They were given at 
a time when the Chancery practice was in a very vague and 
uncertain condition. It is submitted therefore that although 
the Court may have power to issue a notice in interpleader pro- 
ceedings to persons abroad who may be, but who have not yet 
maybifgiTen becomc ' claimants ' to the property in dispute, its effect is limited 
must bf to giving notice in order that they may come in if they choose, 
not^^yf the but that it cannot be considered as compelling them to come in. 
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OhMttr It is in effect no more than an intimation that the proceedings prooeedings 

Vfr . ■*«•«« . butnobarto 

are gomg on. But an interpleader summons is not a mere action not 
intimation; it is a legal process on ^hich the Court proceeds to 
exercise its jurisdiction against the party served. The judgment 
in the action betv^een A and B affects only the claim of A against 
B : if property is in dispute it vests the property in one of those 
parties^ but purely in personam^ and as between those parties only. 
The fact that C also claims or may claim that property is a reason 
for bringing him in if it is possible : but if it is not possible, 
then his rights, whether against the successful or the unsuccessful 
party in the suit ' A v. B,' whether it depend on a right to the 
property, or to damage in lieu thereof, or on a right to follow 
the property, can only be adjudicated upon when he appeals 
to the jiuisdiction to determine them. If the summons could be 
issued, the person brought in would come within the jurisdiction 
of the Court, and the order made in the exercise of the juris- 
diction would bind him. The issue of the summons and the 
consequent barring of the claim are inseparably connected. But, 
on the other hand, if the summons be regarded as a mere notice, 
to hold that the person served is barred from bringing his 
claim by the fact that he has had notice of the suit 'A v. B,' 
would be to invest the issue of that notice with an exercise of 
jurisdiction, for which, however convenient it may be, there is at 
present no statutory authority. 

V. Summonses, Petitions, etc. 

The general principle was applied by the Court of Appeal to Order iv. 
an originating summons, issued under Order LV., in re BusfiM^v^^^Soit 
reBut/uid, WhoUy V. BusJUld, leave to serve it out of the jurisdiction being putofThil^^ 
11^. ' refused. This is practically the leading case both on the question J«™****^"°"- 
of the necessity of statutory authority, and also that this authority 
does not exist in the case of petitions and summonses in the 
Chancery Division. 

Three minor points of interest were also decided. 

First, by Order LXXIL, rule s, it is provided that * where no Points raised 
' other provision is made by the Acts or these rules, the present jud^ent. 
' procedure and practice remain in force.' It was argued that this p^nt^ 
preserved the old Chancery practice, and that the Consolidated &?u!di.', r. 
Order X., had been held to apply to the service of an originating 5^;p. ,49. 
summons abroad. Cotton, L. J., held that ' other provision ' had 
in ^t been made by Order XL ; but apart from that, * it would be 
' wrong to say that this rule saves any practice which depends 
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* solely on an Act of Parliament which has been repealed^ or on a Ohaptar 
'rule which has been abrogated' . 



Penonai Secondlj, by Order LXVII., rule 5, it is provided that 'where 

oth^docu- 'personal service of any writ, notice, pleading, order, summons, 
^rtedas 'wanant, or other document, proceeding, or written communica- 
moTwi^ ' tion is required by these rules or otherwise, the service shall be 
• vu-r.5- <^£f^g^ed as nearly as may be in the manner prescribed for the 

* personal service of a writ of summons.' 

It was argued that this put the service of an originating y 

summons on the same footing as that of a writ of summons. 
Cotton, L.J., held that the rule dealt merely with the mode of 
effecting personal service, and was only applicable where personal 
service could be effectually made. It ' was not intended to intro- 
duce in the case of all documents requiring personal service 

* an extraordinary power of service out of the jurisdiction, which 
Ms by another Order given in terms confining it to a writ of 
' summons.' 

Effector ' This branch of the decision supports that of the Queen's 
oDdecuioas Beuch Division in Pothers v. Miller refusing leave to serve zsiPptursy, 
indoned iudorsed counter-claim abroad. But, as an originating summons jx w. k. 
cudnuand ^^^ to be Sealed before it is issued, there may be some conflict ^ ' 
DodoM?^ ^^ ^^ decision in Swansea Shipping Co: v. Duman allowing ^«mmmC4»: 
c^pp: i4o» service of third-party notices abroad. Tq. b!^ 

Saving Lastly, the effect of the saving clauses in the Statute Law *^ 

^SSiSi^ Revision Acts was considered : thus by 46 &.47 Vic: c 49, s. 5, 
l^stMute ]x is provided that the repeal effected by this Act shall not affect — 
vision Art*. {^^ Any jurisdiction or principle or rule of law or equity 
c. 49> s- 5- established or confirmed^ or right or privilege acquired, or duty 
or liability imposed or incurred, or compensation secured by 
or under any enactment repealed by this Act 

It was argued that such power to order service out of the 
jurisdiction as was conferred by a Will: IV. c. 33 (repealed by 
c/?AppendU, ^ & 45 vic: c. 59, s. 3) and by 4 & 5 Will: IV. c 82 (repealed 
by 46 & 47 Vic: & 49, s. 4) was still subsisting. Cotton, L.J., 
held that ' where, as here, we have a code of rules providing for 
' service out of the jurisdiction, it would be wrong to hold that by 
' virtue of this saving clause a further jurisdiction exists under a 
'statute which has been repealed.' 
The result is that the party desiring to reach people abroad 
proceeding must bring his case within Order XL, and proceed by writ of 
in^ead of br sumihous instead of by originating summons. Thus in re BulUn- r* BuUew 
wmSJnl!!' Smithy where the summons had been taken out by an executor to 57 l- t- 9«4. 
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Chapter decide the question of the testator's domicil, and one of the 
^^' beneficiaries under the will was abroad, Kay, J., refused to 
proceed on the summons, but gave leave to issue a writ for 
service out of the jurisdiction — probably under Order XL, rule 
I (^ or I (f). The smallness or greatness of the estate seems to 
be immaterial, though it was referred to in the judgment In the conflict in 
re Bu^uL argument in re Busfidd^ Whaley v. Busfiddy referred to above, %i^,Ly 
?33. ' it was assumed that petitions and summonses could be served ^ mUo^ 
abroad under the old practice of the Consolidated Orders. But s£kr' 
the practice was not uniform ; it tended however the other way, 
and to adopt the principle on which the Courts have subsequently 
acted. Thus service abroad of an administration summons was 19 & m vic: 
refused as not being within the meaning of *any suit* in Con-*^*'**" 
z#r/rrv. solidatcd Order X., rule 7. (Lester v. Bond.) But the Lords 
I Dr: & s. Justices, in re AUan^ dissenting from the previous decisions, held 

3Q3* 

rt AicoH. that such a summons did constitute a ' suit ' within the statute 
398.' * 4 & 5 Will: IV. c. 82. It was again allowed in Shurmur v. 
Hod^, ' Bhdge, Kindersley, V.-C, saying he could not distinguish between 
p. W/^^' a petition and a bill : but the decision was expressly disapproved 
3in«r*' by Jessel, M.R., in re MewhurtCs Estates ^ in the case of a petition 
M^w. R. ^^der the Leases and Sales of Settled Estates Act. 

In the same way the Court, being allowed, under 2 & 3 Will: 
IV. c. 33, to order service of a subpoena in Ireland, declined to 
allow the copy of an amended bill to be served there. {Lorton 
LorioHy, V. Kingston,) 
a Mac & G. We uow come to a series of the cases which are somewhat dif- Senes of 

139. • modem 

ficult to reconcile. decisions. 

x^^tn' ^^^^ ^' 'Robins, Some of the persons entitled to funds in 

55 L- T. 479- Court were abroad. Service of a petition for payment out of a 

portion to the persons entitled in England was allowed. It 

would have been impossible to distribute the funds if it could not 

be done, and the service of the petition was considered to be 

more a notice than a process. The executor of the will was with- 

rtRnddi- in the jurisdiction. This case was followed in re Ruddimaris 

^Is^i: Jo: Trusts, the service being regarded as a means of giving informa- 

P* '7»- ^Qn to persons entitled to it. 

9rG^mi(m. Re Gordon's Settlements : a petition for distribution and pay- 
p/iga. ' ment out of Court of a fund. Chitty, J., was clear that he had 
power to give leave to serve the petition on a person abroad who 
was claiming a third of the fund adversely to the petitioner : ' the 
' effect being merely to intimate to the persons abroad that there 
' is a fund in Court in which they claim to be interested, and to 
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cf: p. X45. 
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'give them proper notice in order that they may be present on 
' the hearing of the petition, but not for the purpose of exercismg 

* any jurisdiction over the persons proposed to be served.' This 
case was followed in re Turner^ but it seems open to precisely 
the same criticism as the case of service of an interpleader sum- 
mons out of the jurisdiction, because the person abroad claimed 
adversely, and the order made in the suit would involve an exer- 
cise of jurisdiction in respect of his claim. 

Re Jeilard: a petition under Trustee Relief Act for payment 
of money out of Court North, J., declined to follow the preced- 
ing case and refused leave for service abroad. The Court of Appeal 
however allowed substituted service because it was not sought 
to originate any jurisdiction against the trustees : they had already 
submitted to the jurisdiction by their own petition^ and the 
motion only sought to give effect to an order they had themselves 
obtained : therefore service on the solicitors of the absent trustees 
was held to be sufficient Leave was given to effect this, but 
whether it was necessary or not was not decided. The judgment 
contained a strong intimation that without this submission to the 
jurisdiction leave to serve abroad, and also to effect substituted 
service, would have been refused. It was construed in this sense 
in re Stanwa^s Trusts, 

The leave which was given in the earUer case of re NayMs 
Estate^ to proceed as if all the parties were before the Court, as 
an expedient to get out of the difficulty of there being no power 
to order, or to dispense with, service, seems scarcely warranted. 

Subject to the above criticism on re Gordon^ the following 
principles are deducible from these cases : — 

Where there has been in the cause a submission to the jurisdic- 
tion, service or substituted service of proceedings in that cause 
may be effected. Where there is an adverse claimant leave 
cannot be given, except under Order XI., because it would 
involve an exercise of jurisdiction. But where there is no 
adverse claim, but only a severable interest, intimation which 
ought to be given to the other parties interested in the fund, may 
be given abroad : and generally ' where anything like jurisdiction 

* over the person has been sought to be exercised, leave to serve 
' abroad in cases not coming within the terms of Order XL has 
'been refused.' (Cotton, L.J,, re Busfield,) 

These principles have been applied to a common order to tax a 
solicitor's bill ; leave was refused to serve the solicitor abroad, {re 
Maugham) : and also to serve the client abroad (ex parte Brandon). 
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Chapttr In re Compagnie Gtntrah (TEaux. a notice of motion, to rectify Notice of 

• XTTT . motion to 

the register by striking out a trade-mark registered in the name of rectify 



?^2jf. * foreign company not carrying on business within the jurisdiction, trade-marks 
(i^^x) 3Ch: ^j^ served on the comptroller and on the company. Stirling, J., comptroller, 
held that the service on the company was bad, because it called penon 
on the Court to exercise jurisdiction under section 90 of the abroad.^ 
Patents Act, which would include the making orders for costs and 
damages. Substituted service was also refused. The proper 
course was held to be to proceed on the notice to the comptroller ; 
a copy being sent to the company with an intimation that pro- 
ceedings were pending which might affect their interests. 
r€ Drum. The ordcr made in re Drummond^s Patent for the service of a 
43 ch: D.8*x. petition for the revocation of a patent on a respondent domiciled 
and resident in Scotland, does not carry us much further, because 
North, J., expressly declined to decide the question of jurisdic- 
tion j the respondent was to shew cause to the contrary. Notice 
was to be given to him that the petition was placed in the list 
of witness actions. 
TrfSf'* '^^^ Court of Appeal, in re Kin^s Trade-mark^ has finally estab- /urisdiction 
'"''w *R ^shed the principle on which the right to give notice out of the of registra- 
580. jurisdiction independently of statute rests. An Irish company marks 

were the owners of a trade-mark : an English trader applied ^^ 
under the Trade-Marks Act, 1883, sec. 90, to have the entry in 
the register expunged. The comptroller was named respondent, 
and was served with notice : the company was informed of the 
application. The Court held that the information was both suffi- 
ciently given, and was sufficient in law. The general principle 
laid down was that where the Court has jurisdiction ' over the 
* person, over the thing, over the subject-matter,' and where the 
Legislature has made no regulation as to giving notice to the 
parties interested who were abroad, the Court may order such 
notice to be given as is demanded by natural justice. And 
further, that the giving notice in such cases is a matter which 
does not go to the jurisdiction of the Court, but is a question of 
procedure. 

This important decision has already been considered in thec/:piUi 
Introductory Chapter, and the proper interpretation of the ex- 
pression jurisdiction ' over the person, over the thing, over the 
' subject-matter ' has been examined. But the Act in question The address 
provided for an address for service, without however definitely *""*^^*" 
saying whether judicial process could be properly served at such 
address. In re Compagnie Gtnerale d^Eaux^ Stirling, J., had 
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allowed service on the comptroller, for the purpose of exercising COMtyler 
Comiwrison jurisdiction over the register — the subject-matter of the action* 



ded!!!i^n of* But while he allowed an intimation to be conveyed to the owner 2^i^^. 
t£a^of°^ of the tradennark, he had refused to allow service of any document (■^'> ^ ^- 
Stiriing. J. ^}^2^ would have enabled htm to make an order, as for costs, 
against the owner. The decision of the Court of Appeal however 
The notice is to the effect that there is already a jurisdiction over the person 
?^ht to^ in such a case, and therefore whi^erer the effect of the address 
S^ctSr* f^^ service,* and of the service on the comptroller may be, the 
agmiDtt the Qoijrt has power to allow an intimation to be given to the owner 
abroMi. Qf the trade-mark abroad, which carries with it all subsequent 
orders of the Court against him. 

The concluding sentence of Lord Justice Bowen's judgment 

was as follows : ' I am satisfied of this, that service of such 

' notice on a person anywhere in the United Kingdom is sufficient 

* — ^that the jurisdiction of the Court cannot be ousted if he has 

' been served, at all events in the United Kingdom. And I very 

Prindpienot * much doubt, with r^ard to this statute, whether, in the case of 

united ^ * notice being given anywhere abroad, it is a matter which goes 

Kingdoau , ^^ ^^ jurisdiction of the Court' 

The difficulty of working out the analogies to this decision 

• S1&S2 Vio: 0. SO, 8. 8 (2). 

8 (2). To the same section of the principal Act [46 & 47 Vic: c. 57, s. 62] 
the following sub-section shall be added : — 
Addrett for (^) Where an applicant for the registration of a trade-mark otherwise 

service to be than under an international convention is out of the United Kingdom 

mHomt ^t the time of making the application, he shall give the comptroUer 

aoroad. an address for service in the United Kingdom, and if he fails to do 

so the application shall not be proceeded with until the address has 
been given. 

Patents RuUs, 1890. 

Sutement of 9* The application shall bs accompanied by a statement of an address to 
*<^<^''^*'* which all notices, requisitions, and communications of every kind may be 
made by the comptroller or by the Board of Trade, and such statement shall 
therefore be binding upon the applicant unless and until a substituted state- 
ment of address shall be furnished by him to the comptroller. He may in 
any particular case require that the address mentioned in this rule be in the 
United Kingdom. 
Nodce of 34. A notice of opposition to the grant of a patent shall be on Form D., 

oppoeition. ^^^ ^^^y ^^^^ ^^ ground or grounds on which the person giving such notice 
(hereinafter in Rules 37, 38, 41, and 43, called the opponent) intends to 
Opponent's Oppose the grant, and must be signed by him. Such notice shall state his 
Mi^^ ^^' address for service in the United Kingdom, and shall be accompanied by an 
unstamped copy. 



service. 



GENERAL PRINCIPLES. I S3 

COwpter has been already dwelt on. In due course the Courts will pro- 
^^' bably indicate the proper limitations of the important principle it 
establishes : more especially its effect on the cases in company 
law to be considered presently. It is possible however now to tf: ^ 169. 
formulate a series of propositions which apply not only to the 
cases considered in the present Chapter, but to those which illus- 
trate the power of the Courts to serve documents abroad under 
their special jurisdictions, and to dispense with service under 
special statutes. 

These two groups of cases are considered in the two following 
Chapters. 

I. Where a statute authorizes the service of any document out 
of the jurisdiction, the Court may (X'der the document to be so 
served in the cases defined in the authority. The Court may 
exercise against the person served the authority and power which 
are dependent on the document served: and may also allow 
service to be effected upon him of such documents as are neces- 
sary to the exercise of this jurisdiction in the absence of statutory 
authority, the service of such documents being automatic, and 
not involving any firesb or independent exercise of authority or 
power. 

II. In the case of the special jurisdictions of the High Court, [chapter 
a general authority to serve documents in the initial proceedings ^"^"^ 
is to be construed subject to the definitions and limitations of 
those jurisdictions. 

III. Without statutory authority the Court has neither power 
to order service of any document, carrying with it the exercise of 
authority or power, out of the jurisdiction : nor has it power to 
exercise authority or power over, or as against, persons out of the 
jurisdiction independendy of service. 

IV. By the exercise of jurisdiction, or, of authority or power, 
over, or as against, persons abroad, is meant the issuing a notice 
which would lead to contentious proceedings should the person 
abroad act on the notice : or, allowing proceedings to go on of 
which the person abroad ought to have notice, and which ought 
to be contentious proceedings : or, making an order in any way 
affecting the rights of such persons abroad. 

V. Where however the Court has jurisdiction * over the person, 
•over the thing, over the subject-matter,' it has inherent juris- 
diction to order notice to be given to the person although he is 
abroad, and although it involves contentious proceedings and the 



^Chapter 
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making an order affecting him or his interests. In ordering the Ohaptcr 
form and method of the notice the Court will be guided by the ^^ 
principles of natural justice. But if a statute has prescribed 
the method of this service the Court must adopt it, and not act 
on its inherent jurisdiction. 

VI. The Court further has power to intimate, by sending a 
document, which is not legal process and is not technically ' served,' 
to a person abroad that certain proceedings are in progress in which 
that person is interested, and of which it is right that he should 
have information. But such intimation cannot found the exercise 
of jurisdiction against him, as defined in IV. Nor can such 
person be afterwards concluded by the result of such proceedings, 
unless he has chosen to appear and take part in them.* 

VII. In many cases, where the person who would, if he were 
within the jurisdiction, be served with legal notice, is only indirectly 
interested in the result of the proceedings, statutes have been 
passed to enable the Court to dispense with service if he is 
abroad. 

It is possible that the Court might act on the same principle, 
in the absence of statutory authority, if it were necessary in the 
interests of persons within the jurisdiction* 

VIII. Service on agents, and all forms of substituted service, 
or service by advertisement, are entirely dependent on statutory 
authority; and the Court has no inherent power to make an 
order for such service, unless the case falls within V., or the 
second part of VII. 

* Under the old and mach larger jurisdiction of the Court of Chancery, 
this principle was, as we have seen, acted on. One further example will suffice. 
The Lord Chancellor of Ireland in Johnson v. Naglf, said : ' A mere notice to Johnson v. 
' inform a man, and put him on his guard inasmuch as a mortgagee was about '^^fi*. 
' to enforce his clear right is quite a diflferent thing from the writ of subpcena 340. 
' to appear and litigate a disputed equity.' Yet even in such a case the order 
either for a notice of a petition by a mortgagee for a receiver, or for substituted 
service on the agent who was managing the mortgaged property, was refused, 
because there was no authority to be found in the statute. 
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I. Admiralty. 

The Admiralty action in personam is an ordinary common law Semce 
action, and is governed in its procedure against defendants out of LiminUty 
the jurisdiction by the rules of service we have already considered : /^^m 
and therefore in the ordinary case of a collision on the high seas, ^licTx?. ^^ 
an action in personam against foreign owners of a ship, domiciled c/^p. 4. 
and usually resident abroad, cannot be brought in England. The Action in 
Admiralty action in rem however requires very special con- ^^' ' 
sideration. 
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The nature of this action was explained by the present Lord fji^.^^^ 
Esher— then Brett, L.J. — ^in the case of tAe ParUment Bdge. It VIIL 



A snedai is an action in which the liability to compensate is fixed not merely Tk4 Paru- 
^hing the on the property, but also on the owner through the property. J^ix^iT* 
ffip?"^ ° * And the application of this principle to the ship in question, "** *'^' '' 
which was a mail packet belonging to his Majesty, the King of 
the Belgians, was thus stated : ' If the remedy sought by an action 
' in rem against public property is, as we think it is, an indirect 
* mode of exercising the authority of the Court against the owner 
wh^^TSd * ^^ ^® property, then the attempt to exercise such an authority is 
* n£?*^ * ^^ attempt inconsistent with the independence and equality of 
Sorereiga. « the State which is represented by such owner.' The arrest of the 
ship within the jurisdiction of the Court is therefore an exercise 
of jurisdiction against the owner of the ship. 

But the remedy by arrest of the ship which is the cause of 

damage, in collision, or in respect of which the acts have arisen 

which create a maritime lien, as in an action for seamen's wages, is 

given by statute in certain defined cases. It depends simply on 

the presence of the ship within the area of the Court's jurisdiction : 

Service of ^^ servicc of the writ of summons, addressed to the owners, is 

o!u!*^^!ra, effected, under Order IX., rules 12, 13, or 14, on the ship, cargo, 

Si^ good ^' custodian of the cargo, as the case may be : it is obvious that 

SIJSct*** ^^^^® ^* nothing in the rules which prevents the ship being seized 

abroad. if the owncTs are abroad. The very nature of the remedy shows 

that it is effective whether the owners are within or without the 

jurisdiction. (The Evangelistria.) TM^Eva^gt- 

But the arrest of the ship founds the jurisdiction in the as w. r. 

action against the owner : and this must also apply whether 

he is within or without the jurisdiction. And therefore, whether 

bail is given or not — though of course if bail is given the case is 

Owner Strong^ — the seizure of a ship belonging to a foreign owner 

v^ui juris- brings the owner, for the purposes of the action, within the scope 

the Court for of the jurisdiction of the Court And thus as we have already 

the purposes .1 • /■ r j* v. 

of the action, sceu, the service of a summons for discovery on such an owner 
^. p. ,33. during the progress of an action was fully justified, although there 

was no statutory authority for it. {The Emma.) j-j^ Emma, 

What is the exact nature of this jurisdiction against the owner ^ ^' ^" '^'' 
is a matter which can only be settled by an exhaustive inquiry 
into the history of Admiralty procedure. The questions involved 
' are briefly the following : Is the action in rem really an action 
against the ship? or is it, as the writ would seem to indicate, an 
action against the owners commenced by seizure of the property 
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Chapter — an action in personam commenced by a proceeding in rem to inquiry as 
_ "^ ^^ enforce a maritime lien ? Does the enforcing the maritime lien iSoonS 
exhaust the remedy against the owners ? if it does not^ must the ^'^' 
plaintiff proceed further by an ordinary action in personam f or 
will the judgment given in the action in rem, after the proceeds 
of the res or the bail have been exhausted, support an execution 
in personam? that is to say, is the judgment given against the 
ship or against the owners? 

These questions have recently been considered by Sir F. Jeune, Execution m 
^V in the case of fAe Dictator; the amount of the salvage award allowed on 

0892)p.3O4. having exceeded the amount of the bail, execution in personam^^l^^^ 
was allowed to go. But the decision was rested, mainly as it '^'^ 
seems, on the fact that the owners had appeared ; and this, it is 
submitted, leaves the question as to what the jurisdiction is in as 
undecided a state as it was before. The effect of appearance in €/^ p* 64. 
ordinary cases is, as we have seen, to waive any question of irre- 
gtilarity in tiie assumption of jurisdiction in the case. Appearance Decision 
does not create jurisdiction. The Court, in a simple case under appearance 
Order XL, for example, has assumed jurisdiction : by appearing m^^ 
the defendant waives any question as to the wrongful interpreta- SSSSd^i! 
tion of the rule which he might otherwise have raised success- 
fully : he attorns to the jurisdiction which the Court has assumed. 
But the decision in the Dictator cannot mean that appearance has 
waived any objection to the jurisdiction which the owners might 
have raised, for either the jurisdiction over the owners in personam 
exists or does not exist It can only be interpreted therefore to 
mean that the appearance of the owners in an action in rem gives 
the Court a jurisdiction which it had not got before, and which it 
could not have in any other way : that is to say, that the writ in 
rem does not ^//^^^ support any personal proceedings, other than 
those affecting the owner through the property seized. If, on the 
other hand, it does support a subsidiary execution in personam^ 
then appearance must be immaterial 

So the questions involved in the appearance of the owner may 
be put in this form: Is it an appearance to save property — to 
contest, that is to say, the question of the ship's negligence 
merely ? or is the arrest of the ship an arrestment to found juris- 
diction against the owner, to make him answer fully for the ship's 
negligence ? 

The importance of finding the true answer to these questions 
is manifest when we come to consider the case of owners out of 
the jurisdiction. If the jurisdiction is in personam^ where the 
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award is not satisfied by the bail^ execution may go against any O^ytog 
property of the owners which is found within the jurisdiction. If 



the jurisdiction is not in personam^ but is limited to the res seized, 
the foreign owners cannot, if the principle laid down in th4 
Dictator is sound, appear to contest the question of n^ligence, 
without at the same time creating a jurisdiction in personam which 
does not otherwise exist 

History may however warrant the conclusion arrived at in the 
case: the appearance in Admiralty would then stand, as an 
anomaly, by itsel£ The tendency of the judgment of the House 
of Lords in ike Vera Cruz is distincdy against the assumption Th* Verm 

that any jurisdiction in personam is involved in an action in rem, ^>!Jp: ca: 

59. 

II. Probate. 

o. xi. r. 3 Order XL, rule 3, specially brings writs of summons in probate 
OtSeTto ^ actions within the scope of the general provisions for service out 
acdons. of the jurisdiction. 

The cases in which the writs may be so served are those in 
which the Court has jurisdiction to grant probate or administra- 
jttrisdiction tiou. This jurisdiction depends on the existence of personal 
of Probate, property in England belonging to the deceased. If there is none 
the Court does not grant probate ; but if there is any, application 
to the Court must be made before it can be dealt with. In con- 
tentious suits all parties are made defendants whose interests in 
the property may be affected by the consequences of the grant : 
such persons must therefore be served under Order XL, if they 
are out of the jurisdiction. 
Where will Under the Court of Probate Act, 1857, sections 61 and 63, the 
r^SF^te. heir-at-law, devisees, or other persons interested in any real estate 
belonging to the deceased which is disposed of by a will pro- 
pounded before the Court, are to be cited to see proceedings, 
or otherwise summoned, and made parties to the suit, unless the 
Court thinks fit: such persons must therefore also be served, 
under Order XL, if they are out of the jurisdiction. This provi- 
sion applies however only to wills executed since the Act, and 
executed according to the law of England. {Campbell v. Lu^.) Cam^btu^, 

L. R.' a P. 
& D. 309. 

III. Divorce. 



In what . Petitions for a decree of nullity of marriage, for a decree of 
^fof^^ judicial separation, for dissolution of marriage, or for a decree 



jurisdiction 



allowed/^" in a suit of jactitation of marriage may, by sections 41 and 42 
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c ampte r of the Divorce and Matrimonial Causes Act, 1857, be served 

^^"' abroad : but not petitions for restitution of conjugal rightSy 

because these are not included in 'such petitions' as are men- 

^r*^' V. tioned in section 41. {Firehrau v. Ftrebraa; Chichester y. Chichester,) 

a6 w. R. This decision had already been arrived at, independently of the 

DX7* 

Chichester^, Statute, by Sir Cresswell Cresswell in Ydverton v. Yelvertan. 

Chichester. 
xo P. D. 186. 

ye%7:iZ:'' 2O&2I Vie: 0. 85, 8. 42. 

X S. & T. 586. 

Every such petition shall be served on the party to be affected thereby, Service of 

either within or without her Majesty's dominions, in such manner as the P®^''°°* 

Court shall by any general or special order from time to time direct ; and 

for that purpose the Court shall have all the powers conferred by any statute 

on the Court of Chancery : Provided always, that the said Court may 

dispense with such service altogether in case it shall seem necessary or 

« expedient so to do. 



Rule 10 (1865). 

Citations are to be served personally when that can be done. 

Rule 18. 

In cases where personal service cannot be effected, application may be Substituted 
made by motion to the Judge Ordinary, or to the Registrar in his absence, "^ 
to substitute some other mode of service. 

Rule 14. 

After personal service of citation has been effected, the citation, with the 
certificate of service indorsed, shall be forthwith returned into, and filed in, 
the Registry. 

Rule 16. 

The above rules, so far as they relate to service of citations, are to apply 
to the service of all other instruments requiring personal service. 

Section 42 of the Act is drawn generally, and must be under- 
stood to mean that petitions may be served out of the juris- 
diction, and the parties cited in those cases in which the 
Divorce Court has jurisdiction to pronounce a decree. The rule 
of jurisdiction, stated concisely, is that the parties must be domi- •^r'^*cS°° 
ciled, or the matrimonial home must be, in England : the fact that >" »?*"■ 

, monial 

the marriage was not solemnized m England is immaterial. The matters: 
jurisdiction clearly then extends in some cases over foreigners includes 
abroad, and it is somewhat curious to note that the objection to Ibf^^*^ 
serving writs on foreigners abroad, which led to the introduction 
of a 'notice of writ' in which the words of sovereignty werec^p-ss* 
omitted, has not been felt in this Division of the High Court, 
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although the citation is couched in practically the same terms as Chapter 
the writ ^™' 

Sttbscitnted The important point of practice arises under rule 13, which 
petition. sauctious the substitution of some other mode of service where 
personal service cannot be effected. On account of the great 
importance of the decree which the Court may be called upon to 
pronounce, substituted service is regarded as a matter of gravest 
importance, the Court always inquiring with great anxiety whether 
every reasonable effort to effect personal service has been made, 
and whether all channels of inquiry as to the whereabouts of the 
Geneni party havc been exhausted. It is not sufficient to show merely „ 

principles i«*«^« «ii« •■ PtcMtntr v 

on which that he IS abroad, or to say generally that the petitioner does not ^^*<^*^' 

order made. «!_«_• l,^ * "^i *'9- 

know where he is. RowMham 

V RtMUm 

In the following cases orders for substituted service, or for hotkanu 
service by advertisement, or for dispensing with service, were S?m*. ji. * 
made : — Peckover v. Peckover. Rowbotham v. Powbotham. Chandler ckamdier^' 
V. Chandler^ Ludlow v. Ludlow ^ Cook v. Cook^ Lacey v. Lacey^ l'»£^ v. 
Appleyard v. Appkyard. ^iLjfT'p. 

Although personal service has been dispensed with, the citation cook^cook, 
must nevertheless be returned into the Registry. {Cook v. Cook,) 'lUiyv, 

Where personal service has been effected, and the citation is j^; 
returned without the certificate of service indorsed on it, the^^^H^^' 
Court has power to order it to be filed without the indorsement, d. w ^ * 
if it is satisfied that service has actually been effected. {Coghill v. cook^,Cook 

CoghiU) |S.V=^* 

Jurisdiction In Grange v. Grange a co-respondent entered an appearance 9*5J2^' 
raT^^ent, Unconditionally, and then filed an answer alleging domicil inL.Rx'p.& 
Germany: that the adultery, if committed at all, took placcc^w^v. 
in Germany: and that the citation had been served on him in^^jfp 
America. He claimed to be dismissed from the suit The Court 
dismissed him, the petitioner paying the costs of his appear- 
ance only. The effect of this decision is that the jurisdiction 
over the respondent does not carry with it of necessity jurisdic- 
tion over the co-respondent. In the case of the respondent it 
depends, as we have seen, on the existence of the matrimonial 
depends on homc in England, or of the husband's domicil in England : iQ the 
^micUor ^^^^ of the co-rcspondeut it would depend either on his presence 
the caST ' within the jurisdiction, or on an English domicil ; and, the joinder 
biS^ht of the co-respondent to the suit having taken the place of the old 
Order XI. ^LCtiou for crim: con:, it is possible that jurisdiction would also 
exist where the co-respondent was usually resident in England, 
on the analogy of the 'any relief of Order XI., rule i (^). 



LUNACY. 



i6r 



Ofitpter 
▼ni. 



Soutkeoi, 
a Ves: Sen: 
401. 



rt Scott, 

748. 



rt 

Lamuamg, 
30W. R. 
759. 



IV. Lunacy. 

The jurisdiction in lunacy over subjects out of the jurisdiction 
was explained in ex parte Southcot. The commission does not 
direct the person to whom it is addressed to go to the person of 
the alleged lunatic, but to make the inquiry. If the evidence is 
dear the finding can be made without inspection ; but if it is not, 
then there must be inspectioa This principle, which involves 
also the position that it is not necessary to give notice if the 
alleged lunatic is out gf the jurisdiction, seeiyis to be the basis of 
the provisions of the modem legislation on the subject 

In re Scott, under thp Lunacy Regulation Acts, 1853 and 1862, 
an order was made for an inquiry before a jury in Middlesex, and 
the petitioners were to be at liberty to take all proper steps for 
bringing, the alleged lunatic from Australia to England for the 
purpose of the inquiry. These steps would probably include an 
application to the Australian Courts. 

In re Lanwarm an order for an inquiry was directed to be 
served on the alleged lunatic abroad by registered letter : but tl>e 
order dispensed with the lunatic's presence at (he inquiry. 

58 Vic: 0. 5, 8. 96. 



iurfidictioii 
I lunacy 
over subjects 
abroad. 



Inquirv may 
be made in 
absence of 
alleged 
lunadc. 



)Luna/ry Act, 
X890. 

Where the alleged lunatic is not wUhin the jurisdictipn it shall not b^ Jmy to be 
necessary to give him notice of the application for i9qai4tlpn, ai^d the ^m If *^°*^ 



inquisition shall be before a jury. 



juriaiiictJoa. 



8. 184. 



Where any stock is standing in the name of or vestpd in a p^^son residing Stock in 
out of the jurisdiction of the High Court, the Judge in Lunacy, upon proof jSJ^tic out 
to his satisfaction that the person has been declared lunatic, and that his of jurisdic- 
personal estate has been vested in a person appointed for the managen^ent '^"'' 
thereof, according to the law of the place where he is residing, may order 
some fit person to make such transfer of the stock or any part thereof to pr 
into the name of the person so appointed or otherwise, gnd also to repqye 
and pay over the dividends thereof, as the Judge thii^ks fi^. 



Berkley v. 

Tkomptcn, 

xo App: Ca: 

45. 

R, V. Li^t- 

foot. 

6 E. & B. 

8aa. 



V. Bastardy, 

Service of a bastardy summons, under the Bastardy Act, i879» 35 & ifi viei 
on the putative fjather out of the jurisdiction is not warranted by 44 & 45 vic: 
the Summary Jurisdiction (Process) Act, i88i. (Berkley v. 
Thompson.) The putative father in that case was in Scotland. [<f, the 

The Bastardy Act of 1S44, had been held in R. v. Lightfoot, to E^r^f 
warrant service of a summons in Engird alone ; and the Act a^^ ' 
of 1872 was based on ihat decision. 



xzxviu.J 
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JnrUdictioB 
of the Court 
in bmstardy. 
35 & 36 Vic: 
c. 9S» •• 6. 



». 4. 



Tcrapontfy 
absence of 

i>utativc 
iuher im- 
material, if 
ktHt place of 
abode in 
Ei^land* 



The provision of section 4 of the Summaiy Jurisdiction Act, Qh^pU t 
xSSi, which allows service of process of an English Court to be ^"^ 
effected in Scotland alter indorsement by a Scotch Court, and 
vice versa, applies only to process issued under the jurisdiction 
given by the Summary Jurisdiction Acts, and to no other process. 

The wide provisions of section 6 of the Bastardy Act were 
interpreted not to give any extension of jurisdiction to the Scotch 
and English Courts respectively, but to mean that in the future 
exercise of their bastardy jurisdiction over people ' within their 
jurisdiction,' they should not be impeded by the fact that the 
putative father ordinarily resided, or that the mother ordinarily 
resided, or that the child had been born, in England or Scotland 
respectively. The service of the summons must nevertheless be 
effected within the jurisdiction of the Court issuing it 

The words of the 4th section of the Act, — ' Afler the birth 
^of such bastard child, on the appearance of the person so 
' summoned, or on proof that the summons was duly served on 
'such person, or left at his last place of abode, • . * — ^were 
discussed in R. v. Farmer. * Last place of abode ' implies tl» x. t. 
intention of settling or stayii^ and there must be no other ^^yrfli 
abode : the intention of the section is to enable the summons to 
be served there if the putative fether is absent temporarily, or 
with intent to avoid service. If he has acquired a place of aibodc 
out of the jurisdiction, he cannot be served. 



Petition, 
where to be 
presented* 



Where the 
debtor ia out 
of the 

jurisdiction 
petition to 
oe presented 
to High 
Court. 



Substituted 
senriceof 
creditor's 
petition. 



VI. Bankruptcy. 
4^ A 47 Vio: 0. 52, 8. 95. 

(i.) If the debtor against or by whom a bankruptcy petition is presented 
has resided or carried on business within the London bankruptcy district as 
defined by this Act for the greater part of six months immediately preceding 
the presentation of the petition, or for a longer period during those six 
months than in the district of any County Court, or is not resident in 
England, or if the petitioning creditor is unable to ascertain the residence of 
the debtor, the petition shall be presented to the High Court. 

(2.) In any other case the petition shall be presented to the County Court 
for the district in which the debtor has resided or carried on business for the 
longest period during the six months immediately preceding the presentation 
of the petition. 

(3.) Nothing in this section shall invaKdate a proceedmg by reason of its 
being taken in a wxoag Court. 

Rule 154 [lasff], 

A petition shall be served upon the debtor by an oAcer or hi^Uff of tht 

Court, or by the creditor or his solicitor^ or by some person in their employ ; 
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OhAptar provided that if peRonal service cannot be effected, the Court nay extend 
Vm. the time for hearing the petition $ or if the Court is satisfied by affidavit or 
'-^—— other evidence on oath that the debtor is keeping out of the way to avoid 
such service, or service of any other legal process, or that for any other 
cause prompt personal service cannot be effected, it may order substituted 
service to be made by delivery of the petition to some adult inmate at his 
usual or last-known residenoe or place of businesB, or by registered letter* 
or in such other manner as the Court may direct, and that such petition 
shall then be deemed to have been duly served on the debtor, 

Bule 156. 

Where a debtor petitioned against is not in England, the Court may Seme* of 
order service to be made within such time and in such form as it shall ^^^^^^^ 
think fit. tioiu 

Bule HI. 

A bankruptcy notice shall be served, and service thereof shall be proved Service of 
in the like manner as is by these rules prescribed for the service of a bJSmu'*^ 
creditor's petition. 

tt Urqu^ In re Urquharty ex parte Urquhari^ the Court of Appeal held Scope of 
04 Q.' B. D. that there was nothing in rule 134 to Umit it to the case Of a temoe. 
^^ debtor evading service in England, but that the procedure by 

substituted service was intended to meet the case of a debtor who 

has gone out of England to avoid service. 
This case has, as we have seen, no bearing on the question of 

substituted service in an action under the Rules of Court, the ^ p. 71. 

rule in this case dealing specifically with a debtor who is evading 

service, and the general rule 156 giving the Court an exceedingly 

wide power in the matter of ordering service ' in such manner 

*and form as it shall think fit' 

RuU 195. [Rule 17, 1890.] 

Where a debtor against whom a receiving order has been made is not Servies of 
in England, the Court may order service on the debtor of the receiving S^^^Uaai 
order, order of adjudication, order to attend the public examination or whore debtor 
any adjournment thereof, or of any other order made against, or summons ^^'^^* 
issued for the attendance of, the debtor, to be made within such time and 
within such manner and form as it shall think fit. 

re ^^' This rule meets the decision of the Court of Appeal in re 
733* IVendtj ex parte Official Receiver^ which proceeded on the general 

principle that these orders could not be served out of the juris- 
diction in the absence of an express rule. 
(perCave. J.) The Hiles do not contain provisions for the service of any other Service of 
B-sii ' notices. Therefore, in re HutchinSy leave was refused to serve ^"°^''**** 
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By trastees On a third party out of the jurisdiction, notice of motion bj the ehaptar ' 
^?^ trustee for an order to set aside a transfer of property by the ^^"^ 
t de tor. jj^^i^yypj ^Q IjJjjj^ In ^ Raihboney ex parte Paterson^ however, n RmMatu 

notice of the trustee's intention to apply for leave to disclaim b. s(h- 
a lease of lands in Ireland was allowed to be served out of the 
jurisdiction on the lessor and other parties interested Cave, J., 
distinguished the case from re Huichins on the ground with which 
we are now familiar, that in that case relief was sought against 
the absent party, and that the proceedings would affect his rights : 
but that in the case of a disclaimer the notice was given in order 
that the lessor might appear to protect his interests if he pleased : 
but no relief was sought against him, no writ could be issued, 
and no costs could be given against him even if he did appear. It 
is however suggested that to affect a person's interests abroad is 
to exercise jurisdiction over him; and it is possible that the 
decision may be doubted on the ground that the trustee does not 
disclaim as of right, but, under section 55 of the Bankruptcy 
Act, only by leave of the Court : tfie lessor has in fact a right 
of appeal against the decision. 



C/? pp: X50 



Service of 
petition 
subject to 
jur sdiction 
of Court of 
Bankruptcy. 



Foreigoers 
in England. 



46 & 47 Vic: 
c. 5«f »• 4« 

Act of 
bankruptcy 
' in England 
and else- 
where.' 



^y^p. lis. 



Further 
points 
decided la 
the case. 



Leave to serve the petition out of the jurisdiction will of course 
only be given when the English Court has properly jurisdiction 
over the person against whom it is presented. 

In the first place, a question of considerable difficulty arises 
in the application to the law of bankruptcy of the fundamental 
principle that all persons, whether subjects or aliens, within the 
kingdom are bound by the laws of the kingdom. The application 
of the law of bankruptcy to foreigners in England was discussed 
and explained by the Court of Appeal, in ex parte Blaitiy re Sowers, tx^: BUun. 
The principle laid down was as follows; a foreigner in England, JaJP*' 
being subject to English law, is subject also to the law of bank- 
ruptcy ; his acts are therefore capable of being held to be acts 
of bankruptcy. But the definitions of acts of bankruptcy given 
in section 4 of the Act, begin in most of the cases with the words 
' if in England or elsewhere.' But if the act of the foreigner 
which, if committed in England, would be an act of bankruptcy, 
is committed abroad, it is an act which the English Parliament 
has no jurisdiction over, and has no right to declare subject to 
the law : $uch an act, therefore, in the case of foreigners, falls 
outside the provisions of the Bankruptcy Act 

The further points involved in this case were, that an action 
had been brought, and judgment signed, against a Chilian firm. 
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Vbaptor service having been effected on one member of the firm in 
^^^' England This, as we have already seen, has now been held to be ^' chapter 
bad service. But execution had been levied by seizure and sale 
of the goods of the firm in England, and this was the alleged act 
of bankruptcy. The Court held that a firm as such cannot 
commit an act of bankruptcy : it must be the personal act. or the 
personal de&ult of the person who is to be made bankrupt. 
Neither, assuming that the partner within the jurisdiction had 
conmiitted an act of bankruptqr, could it be held that the firm 
had committed an act of bankruptcy through their 'agent, the 
partner in England, the act being unauthorizedj and one of which 
the firm had no cognizance. 

The jurisdiction of Bankruptcy Court is defined by section 
6 (i) (d) of the Act, which is as follows ;— 

46 & 47 Vic: o. 52, 8. 6 (1). 

6 (i) A creditor shall not be entitled to present a bankruptcy petition jurisdiction 

tinUe« of Court of 

unless ... BankrupKy. 



• « • « 



(d) The debtor is domiciled in England, or, within a year before the 
date of the presentation of the petition, has ordinarily. resided or had 
a dwelling-house or plape of business in England. 

'*'K*^*^*' The condition of the above section was explained in r.^Meaiun«of 

•4 Q> B. D> , _ resiociicc. 

71. JEkcguardj ex parte Hecquard, A domiciled Frenchman came to etc, 'wkhin 

England to conduct an action. He took five furnished rooms 
on the third and fourth floors of a house in London : he lived 
there for three months with his wife and servants, paying however 
occasional visits to France. In the month of June he returned 
to France for good. In September a petition in bankruptcy was 
presented against him, and the Court of Appeal held that he had 
had a dwelling house in England within the year, and was there- 
fore subject to the jurisdiction. Lord Esher, M.R., said that 
it was quite clear that neither the ' ordinary residence/ nor the 

* having a dwelling-house,' need have been for the whole year 
previous to the presentation of the petition. No time is limited 
in the section: so long as he has had a dwelling-house, or its 
equivalent, in his exclusive occupation, and not a mere lodging, 
the section applies. * If he is not a mere passing or casual visitor, 

* he has got such a hold on this country as is to make him liable 
*' to the English bankruptcy law.' 

The burden of proof that the domicil of the debtor. is. in 
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England is on the peCtttoning creditor* {ex parte CunmngAamj 
re MitcheU : ex parte Bame^ re Bame. 



^^^^^ A bankruptqr notice may also, under rule 141, be served out J5t[»«iv 
of the jurisdiction; or substituted service may be ordered inf^.B.D. 
accordance with rule 154. The issue of a bankruptcy notice 4^-. 
fa r^fulated by section 4 (i) (^ of the Act, which is as follows : — ^"q^b. d. 

4(1) . • . 

(^ If a creditor has obtained a final judgment against him for any 
•mount, and execution thereon not having been stayed, has served on him 
in England, or by leave of the Court, elsewhere, a bankruptcy notice 
under this Act, requiring him to pay the judgment debt in accordance 
with the terms of the judgment, or to secure or compound for it to the 
satisfaction of the creditor or the Court, and he does not, within 7 days 
after service of the notice, in case the service is effected in England, and 
in ease the service of the notice is affected elsevihere, then within the time 
limited in that behalf by the order giving leave to effect the service, either 
comply with the requirements of the notice, or satisfy the Court that he 
has a counter-claim, set-off or cross«demand which equals or exceeds the 
amount of the judgment debt, and which he could not set up in the action 
in which the judgment was obtained. 

Must be in The rule laid down in ex parte "OLoghlen^ re ffLoghkn^ that ax/: 
Sl^h^^*" there was no power to order a debtor's summons out of the juris- u r. 6 Ch: 
jodgmeot. ^ji^^fQi^ yandex the corresponding section of the Bankruptcy Act, 
1869, cannot be applied to the bankniptcy notice. In accord- 
ance with that decision however^ the judgment in respect of 
which the notice may issue, must be a judgment given by an 
English Court Such a judgment may however be given against 
a foreigner out of the jurisdiction, or in an action on a foreign 
judgment against either a subject or a foreigner. 

It remains to be considered how far the principle laid down 
in ex parte Blain^ re Sowers, is affected by these provisions. «x^- Btmim. 

Appiioition . In r^/VarsvM, «^/ar/;^/torf^ the rule was applied as follows -.SM. 
to'^^us* < Unless a case can be brought within section 4, it is not necessary os^Tr^^ 
'*™**^ *to look at section 6. If the case is brought within section 4, '^^ 

^and the debtor is a foceigner, it must also be brought within 
* section 6 ' — that is to sty, section 4 with regard to foreigners 
must be read as if Mn England or elsewhere * were simply ' in 
'England' : then, in addition, the foreigner must be domiciled, or 
within a year have been usually resident or had a place of business, 
in Enghind If these two conditions are satisfied, then either 
the petition or the bankruptcy notice nuy be served out of the 



4o6. 
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Aapte jurisdiction. The sequence is therefore: section 4, section 6, 

rule 156 or 141, or rule 154. 

The importance of this decision is manifest; for, under 
ordinary circumstances the sequence would be : section 6^ section 
4, rule 156 or 147, or rule 154. That is to say, if a person is 
domiciled^ or within a year has been usually resident or has had 
a place of business in England, and if he commits an act of 
bankruptcy * in England or elsewhere/ the petition or bankruptcy 
notice may be served out of the jurisdiction. 

The application of the principle oi ex parte Blain^ re Sowers to 

the conditions under which a bankruptcy notice may issue is, that 

the non-compliance with the judgment must occur in England ; 

that is to say, that the judgment must be given by an English 

o^Logkitn. Court, as was held in ex parte (7Loghleny re ffZoghlen. 

L. R.6Ch: 

The jurisdiction of the Bankruptcy Court extends to a certain 
degree over both debtors to the estate, and the creditors of the 
estate, who may be abroad 

With regard to debtors abroad, tbe trustee's remedy is by junsdictioa 
action. In virtue of the vesting of the bankrupt's property m him, ^the estate 
he may sue to recover the debt : in England, if he can bring the TbroadT 
case within Order XI. : in the foreign country, if he cannot. 

With regard to creditors abroad, it would appear, ahhoagh there jarisdicrion 
is no special provision in the Act or rules, tiiat the notices of fonofthr 
meetings may be sent to them by post in the usual way : but ^Ilroad. 
there does not seem to be any necessity for doing this unless the n^(!^^^ 
creditor has proved in the bankruptcy. All the bankrupt's debts 
are provable in the bankruptcy irrespective of the creditor's 
residence or nationality : the effect of the discharge is to bar the 
remedy in the English Courts with regard to all provable debts, 
whether they are in fact proved or not : but this depends on the 
operation of the Bankruptcy Law, and would result whether there 
were service of notice on the creditors abroad or not It seems 
therefore that this notice does not of itself create the jurisdiction 
to be exercised ; and therefore it would appear to be strictly no 
more than an intimation to the creditors that their interests are 
about to be dealt with in accordance with the English law of 
bankruptcy. 

There is however a rule in bankruptcy dealing with foreign where 
creditors to the bankrupt's estate which is of great importance. ^Troad'haTe 
A foreign creditor who proves in the bankruptcy thereby brings th^i^tiaims. 
himself within the jurisdiction of the Court quoad the proceedings, 
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and the Court has power to make orden against htm, as, for Oiaiy 
example, to bring in any funds of the bankrupt of which he may '^"^* 
have possessed himself. In ex parte Robertson^ re Morion^ Sir ^j^^,^,^ 
James Bacon, C. J., said : * What is the consequence of creditors il R. *> Eq: 

* coming in under a liquidation or bankruptcy ? They come in 
' under what is as much a compact as if each of them had signed 
' sealed and sworn to the terms of it— that the bankrupt's esUte 

* shall be duly administered among the creditors.' But if the 
of rales do not allow the service of the necessary summons on the 

creditor oat of the jurisdiction on which the trustee can obtain 
the Older for payment, we have to consider whether the Court 
cannot make an order for service on its own authority, and in aid 
of its jurisdiction. 

The question raises the fundamental principle of service out of 

the jurisdiction in a way which is the converse to its usual form. 

The order for service cannot be made in ordinary cases without 

statutory authority, and there is no jurisdiction to try the case 

except in virtue of this statutory authority to serve. But here the 

jurisdiction is already created, and the case seems to fall within 

the principle which governs the service of documents in an action 

already properly constituted. A defence and counter-claim may 

be served on a plaintiff out of the jurisdiction at his address for 

j^itt Court service within the jurisdiction: the Court has jurisdiction to 

obtain^ ' determine the claim against him because, by his own claim, he has 

^ ctid^ brought himself within the jurisdiction of the Court There is 

did^?' ^ i^o address for service given by a creditor with the proof of his 

Trustee debt .' and in the case above dted the Chief Judge thought the 

KiraVer ^ service out of the jurisdiction could not be allowed, but that the 

tS^^^ creditor, by his subsequent proceedings, had waived the irregu^ 

'^^'^^^' larity of the order having been so served on him. It may be 

that the Court would have power to dispense with service in such 

a case ; or, the case may fall within the rule laid down by the 

tE/C- p. lii. Court of Appeal in re Kin^s Trade-mark^ rg Kin^t 

It is to be noticed that the usual way in which the rule of law is mark, 

do W R- 

stated is, that a foreign creditor cannot prove without bringing in sso. ' 
to the common fund what he may have already received; the 
question here raised is : supposing him to have proved, what means 
does the Court possess to compel him to bring in the money he 
has so received, to which the trustee is ^ititted for the benefit of 
the estate ? 
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0liftrt« AdministraticH of Estates of Persons dying Insolvent 

VIII. 
 46 &47 Vic: 0. 52, 8. 125. 

(li) Any creditor of a deceased debtor whose debt would have been suf- Adminifttra* 
fident to support a bankruptcy petition against such debtor had he been blTn^i^ptcy 
alive^ may present to the Court a petition in the prescribed form praying for of estate of 
an ordeir for the adininisthition of the «tkt« of tUe deceased debtor^ accord- £|^ven^ '^ 
iDg to the law of bunkniptcy. 

(2.) Upon the prescribed notice being given to the legal personal reprer 
sentative of the deceased debtor, the Court may, in the prescribed manner^ 
lipon ^roof of petitioner's debt^ utiless the Cotirt is satisfied that there is 
t, reasonable probability that the estate will be sufficient (br the payment 
of the debts o#ing by the deceased, make an order for the administration 
in bankruptcy of the deceased debtor's estate^ or may upon cause shewn 
dismiss such petition with or without costs. 

(ko.) Unless the context otherwise requires, 'Court,* in this section, means 
the Court within the jurisdiction of which the debtor resided or carried on 
business for the greater part of the six mooths immediately prior to his 
decease ; ' creditor ' means one or more creditors qualified to pxesent a 
bankruptcy petition, as in this Act provided. 

(ki.) General rules, for carrying into effect the provisions of this section, 
ttay be made in the same manner and to the like effect and extent as in 
bankruptcy. 

Rule 274. 

A creditor's petition under section 12$ of the Act shall be in the form Fonn of 
No. II in the Appendix, with such variations As Circumstances may require, P«^^io°« 
and shall be verified by afifidaVit 

Whaiv the debtor was not fcsident in England, and died out of 
England, the petition under section 125 is to be presented to the 
High Court, The word 'context^' in sab-section xo, refers to the 
whole Acty and therefore applies section 95 to the administration 
of insolvent deceased persons Under that section all petitions c^;p.i69. 
against debtors out of the jurisdiction are to be presented in the 
rw Etfomt, High CouTt (re Evans^ ex parte Evans.) 

O89X) X Q. 
B. 143- 

VIL Companies. 

The Court of Appeal has furnished in this^ as well as in. so 
many other blanches of the subject, a leading case, in which 
it has applied the general principle that the service of any 
document which founds junsdiction against persons abroad 
must have some statutory authority. The particular case in 
TtAne^ ^^ Aftgio-Afncan Steamship Co), was the service of the order for order for 
^ioSTix *' calls, together with all summonses, orders, notices, and proceedings £"i^ed^ 
^^'' requiring service on contributories in the matter of the winding-up f,Jri^ctioii 

of the company. Leave to serve these out of the jurisdiction was 
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refiiaed There is no authority to serve the documents abroad Aaplir 
even on a British subject ▼HL 

By the Windings-up Act, 1848, ii & la Vic: c. 45, section 108, 
it was provided that all summonses, etc: * might be served by the 
' same being sent by post to the last-known address of the party or 
'solicitor on whom the same shall be required to be served, 

* within such period as to admit of its being delivered within the 

* period prescribed (if any) for notice to be given, and that 
' although any such party may be out of the jurisdiction of the 
' Court' An attempt was made to shew that this practice was 
preserved by the 170th section of the Companies Act, i86a. It is 
to be observed that that section only preserved the old practice 
' until rules are made,' and not * in cases not provided for by the 

* rules.' 

The Court however was of opinion that, even if it had been 
preserved, the above section did not give the right to serve out of 
the jurisdiction, but related only to the method of it On this 
point it may be remarked that it is difficult to understand why an 
express direction as to the method of serving persons out of the 
jurisdiction does not give a right to serve those notices : it at 
least assumes that such a right exists, because otherwise there 
would be no persons to whom the method of service would ap[Jy. 
Apart from this consideration however, the Court held that there 
was no power to serve out of the jurisdiction given by the Act of 
i86t, or by the rules made under the General Order, 1862. The 
rules of 1890 governing the subject are no wider in their terms, 
and the decision must be taken to cover them. 



Strvlctof 
notlooa, ttc 



Rule SI [1B90\ 

All notices and other documents for the service of which no special mode 
is directed may be sent by prepaid post letter to the last-known address of 
the person to be served therewith ; and the notice or document shaU be con- 
sidered as served at the time that the same ought to be delivered in the due 
course of post by the post-office, and notwithstanding the same may be 
returned by the post-office. 
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Rule 94. 

When, in pursuance of a resolution of the committee of inspection or an 
order of the Court, a call has been made by the liquidator, a copy of the 
resolution or order shall be forthwith served upon each of the contributories 
included in such call, together with a notice from the liquidator specifying 
the amount or balance due from such contributory in respect of such call, but 
such resolution or order need not be advertised unless for any special reason 
the Court so directs. 
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I ttiftp lf We must DOW consider the effect of this decision of the Court 
^"^' of Appeal on the earlier cases. 



reGtM4rai In re General International Agency Co:, the Lords Justices Earlier 
Hanoi Co: Sanctioned the service of notice of the intention to make a call ^^'^^^If^ 
973. " on a contributory out of the jurisdiction* Cotton, L,J,, in the nSSTo? 
Anglo-African Co:*s case, distinguished this from the case then SSSl^i^ 
under consideration and approved of it on the ground that it was 
only the notice of an intention to make the call^ and did not 
amount to an exercise of jurisdictioa 
M Ltmd The order for service of a balance-order, in re Land Credit Co: of bdanoe 
jol. J: oi; of Ireland^ on a contributory in Ireland would seem to have been ®'**"* 
*^' erroneously made. 

7^"SS« ^ ^^^ ^^^ decision of Hall, V.-C., in re British Imperial Summoaifor 
s Ch: D. Corporation, must be taken to be overruled ; he allowed service oT^u^es 
in Scotland of a summons taken out by the liquidator under dii^ctor. 
section 100 of the Companies Act, 1862, (requiring delivery of cf89;' ^ 
the compan/s property to the liquidator), and section X65 of that 
Act (now section 10 of the Winding-up Act, 1890 — for assessment 53 & S4 Vic: 
of damages against delinquent directors, officers, and promoters). 
The Vice^^hancdlor considered the summons to be equivalent 
ft Household to a bill or writ A similar order was subsequently made in re 
w.N. Z878, Hoitsehold Insurance Co* 

The general principle laid down by the Court of Appeal Nodpe of 
nUaiAam. in the Anglo-African case was held by the same Courts in r^ToMtti^iut 
35 Oh: D. I. ^^ff^^^ ^ Qf.^ jjQj iQ apply to a notice under rule 30 of toiS?" 

1862 [rules 84, 85, 86 of 1890] of an appointment to settle 
the list of contributories of a company. This was held to be 
a case of notice merely: the liquidator was only 'performing 
^ a duty cast upon him by the Companies Acts of giving certain 
'information to persons whom it is proposed to place on die 
' list of contributories.' Cotton, L. J., held that this did not lUsuk of 
found any jurisdiction against them. But they would be put on ui^^Ust. 
the list unless they shewed cause to the contrary : and their being 
put on the list is to a certain extent the foundation of further 
proceedings against them: unless the corollary of not being 
able to serve them with any further notices is that no further 
orders can be made against them. 
n Lubig, In re Liehi^s Works^ an order had been made closing the Summoa$ for 
59 L. . 315. liquidation of the company, on payment of dividends. S. and P. S? SfJSnd? 



had a certified claim to dividends which had been paid into S^i 
Court S. claimed to be entitled to the whole, and took out 
a summons for payment to himself : P. was out of the jurisdiction. 



d into 
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North, J.y made an order for service, folkming die preceding 

case, Meaving it to other persons to reconcile the conflicting 

' decisions on the subject' 

CM SkcMmMt Apart from the cases where the document is a mere notice 

br baianoe* of intention to do some act, the result of the decisions is, that 

^ there is no provision in the Companies Acts for service abroad 

of any process which founds jurisdiction against the person 

served: the short procedure for recovery of calls by balance 

order cannot therefore be made use of against contributDries 

out of the jurisdiction, whether foreigners or subjects. The 

liquidator is thrown back on Order XL, and neither in the case 

of contributories domiciled or ordinarily resident in England — 

under rule x (c) — nor in the case of foreigners and others — 

under rule i (^) : the contract to pay calls on the shares of a 

company registered in England being presumably one which 

c/? p tt. " ought to be performed within the jurisdiction," — ^wiU he have anj 

difficulty in obtaining leave to serve the writ out of the jurisdiction. 

Effect oT This point was worked out by the Court of Appeal in JFesf" 

offtkr. m^reland Slate C0: v. Feildin. The balance order is not in 

the nature of a judgment : it is not a final judgment within the FeOd^ 
meaning of the Bankrupty Act, 1883, sec. 4. subs, x (f), and an 15/ * 
action on the balance order cannot be brought There is there- 
fore no meiger of the cause of action ; and in respect of this an 
action may be brought And therefore although the balance order 
cannot be served on him, the action may be brought against 
a contributory out of the jurisdiction if the case falls within 
Order XL The defendant in the above case was in &ct 
resident in Guernsey. 
DmUodioT This case warrants the decisions of the French Courts — 
Courts. though not the entire argument on which they rest — ^refusing to 
Sflf '4{Kii ci^^orce English balance-orders made against French contributories 
to English companies. 

Actions on The effect of foreign judgments in England given in actions 

SSri"***" begun under foreign processes resembling the English Order XL, 

S^^ belongs, as has been already indicated, to the larger subject of 

^JSJJ*' Foreign Judgments. In the case of company law however it 

is necessary to consider it shortly, because in the judgments 

which have been given enforcing foreign judgments against 

English contributories to foreign companies, a broad principle 

General ^^s bccu kid dowu which appears to be completely at variance . 

principle, ^j^jj jj^g principles how established. The fundamental rule is 
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fltoytwp that, where there is an express provision in the statutes or articles ^'^^ j^ 
^^^ df the company that the shareholders shall, in all cases of dispute, fore^^** com- 
be subject to the law of the foreign country and to the jurisdiction Sf"^^^*^**^^ 
of its Courts, taking shares in the company amounts to an agree- ^ '^^ ^ 
Inent to be so subject, and is binding in the English Courts in enforced 
favour of the foreign jurisdiction. sfianboUUr, 

There seemft-to be little doubt that a subsidiary principle may fj^^^ 
be attached to this : that although there is no express provision ^.^Skn 
in the articles of the company, if the foreign company law^^]^^^^ 
expresdy attaches this provision to the condition under which ^^I^^ 
companies exist in that country, then the same results follow ^^* 
as are stated above. 

It is not unusual in foreign company laws to find a provision ^/^"^'*^ 
that the shareholders must elect a domicile in the foreign country ;» »>reiKn 

Y * law as lo 

at which legal process may be left : and that, failing this election, ^^.'^ ^/ 
an official domicile is assigned. servke. 

Now in the cases which have come before the English Courts ^^"'^ ^^ 

in which foreign orders lor calls have been enforced, the legal 

proceedings abroad have been begun by this artificial procedure 

Vaiut V. and the judgment has been enforced These cases are, VallU v. 

18 L. J: * Dunurgue^ Bank of Australasia v. Harding^ Bank of Austral- 

Bk\ qf asia v. Nias, and Copin v. Adamsou, 

V. Harding, In VoUh V. Dufturgue^ service was at the domicile elected in 

c? p. 3^. Paris in accordance with the law of France. In the Bank of 

9o'l.' j:*^' Australasia cases, a colonial statute, which it appeared had been 

Co^ik^ passed at the request of the company, provided that one member 

l.'rT^'e'x: holding a principal office might sue or be sued instead of the 

^i'x:D. X7. vhole body, and that execution might issue against the property of 

the other members. In Copin v. Adamson^ the service was at the 

office of the public procurator, the official domicile established by 

French law, the shareholders not having elected a domicile. These 

cases were all therefore cases of service within the jurisdiction* 

But it is obvious that the propositions on which they rest Cases whew 

scrvioe out 

include also the case of service out of the jurisdiction, if it should of the juris- 

ulCtlOll 

be either agreed to by the articles of the company, or provided "^^JZL 
by the law governing the company. articles or 

!?/•"'*£■ '^^^ Anglo-African case deals with foreign contributories to^^^^^^ 
33 ch: D. ' English companies, and decides that there is no provision in the J^ p;JJSSoB 
English company law providing for service out of the jurisdiction |j^23'|j' 
of the special process, other than the ordinary writ. And that EngUah Uw. 
law does not require an election of a domicile in England at which 
service within the jurisdiction can be effected 
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It does not seem improbable however tfiat if the Court of Oh>yt< t 
Appeal had taken the principles into consideration on which ^"^ 
foreign judgments in company matters are enforced, it might have 
given a wider interpretation to the rales as to service of notices on 
contributories. And the recent decision of the Court of Appeal ^ K*^t 

TrmtU' 

tfi p. 251. in re Kin^s Trade-mark^ seenu to throw additional uncertainty on mm^h 
the subject sSai 
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I. Management of Infants' Property Act, 1830. 

By section 16, of this Act, infants may be empowered by order , ,6. 
of the Court of Chancery to grant renewals of leases. 

By section 17, the Court may authorize leases to be made of s. x^. 
lands belonging to infants when it is for the benefit of the 
estate. 
. Section 18 deals with persons out of the jurisdiction. 

11 Geo: IV. & 1 Will: IV. 0. 65, 8. 18. 

Where any person who, in pursuance of any covenant or agreement in J^JJJ^J* 
writing, might, if within the jurisdiction and amenable to the process of the ranew are 
Court of Chanceiy, be compelled to execute anj lease by way of renewal, jjj^jjji^ 
shall not be within the jurisdiction, or not amenable to the process of the of the Court, 
said Court, it shall be lawful to and for the said Court of Chancery, by an Siif^^JS^ 
order to be made upon the petition of any person or any of the persons by a person 
entitled to such renewal (whether such person be or be not under any Sifcoait ^ 
disability), to direct such person as the Court shall think proper to appoint Chancery in 
for that purpose to accept a surrender of the subsisting lease, and make and the person 
execute a new lease in the name of the person who ought to have renewed who ought . 
the same ; and such deed, executed by the person to bt appointed as afore- renewed* 
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said, shall be as valid as if the person in whose name the same shall be 
made had executed the same, and had been alive and not under any 
disability ; but in every such case it shall be in the discretion of the said 
Court of Chancery, if under the circumstances It shall seem requisite, to 
direct a bill to be filed to establish the right of the party seeking the renewal, 
and not to make the order for such new lease unless by the decree to be 
made in such cause, or until after such decree shall have been made. 
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II. Ths Trustsb Act, 185a 
18 A 14 Vio: e. 60, a. 9. . 

And be it enacted, that when any person solely seised or possessed of any 
lands upon any trust shall be out of the jurisdiction of the Court of Chancery 
afad cannot be found, it shall be lawful for the said Court to make an order 
vesting such lands in suth person or persons, in such manner and for sncfa 
estate, as the said Court shall direct ; and the order shall have the same 
effect as if die trustee had duly executed a conveyance or assignment of Um 
lands in the same manner and for the same estate. 

9.1Q. 

And be it enacted, that when any person or perwna shall be seised or 
possessed of any lands jointly with a person out of the jurisdiction of the 
Court of Chancery, or who cannot be found, it shall be lawful for the said 
Court to make an order vesting the lands in tbe person or persons so jointly 
seised or possessed, or in such kst-mentiened person or persons together 
with any other person or persons, in such manner, and for such estate, as 
the said Court shall direct ; and the order shall have the same effect as if 
the trustee out of the jurisdiction, or who cannot be found, had duly executed 
a conveyance or assignment of the lands in the same manner for the same 
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8. 11. 

And be it enacted, that when any person solely entitled to a contingent 
right in any lands upon any trust, shall be out of the jurisdiction of the 
Court of Chancery, or cannot be found, it shall be lawful for the said Court 
to' make an order wholly releasing such lands from such contingent right, 
or disposing of the same to such person or persons as the said Court shall- 
direct ; and the order shall have the same effect as if the trustee had duly 
executed a conveyance so releasing or disposing of the contingent rights 

8. 12, 

And be it enacted, that when any person jointly entitled with any other 
person or persons to a contingent right in any lands upon any trust shall be 
out of the jurisdiction of the Court of Chancery, or cannot be found, it shall 
be lawful for the said Court to make an order disposing of the contingent 
right of the person out of the jurisdictfon, or who cannot be found, to the 
person or persons so jointly entitled as aforesaid, or to such ]ast»mentioned 
person or persons together with any other person or persons ; and the order 
shall have the same effect as if the trustee out of the jurisdiction, or who 
cannot be found, had duly executed a conveyaoce so rd^asing or disponing 
of the contingent rights 
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Aftptor 9. 25, 

And be it enacted, that when any stock shall be standing in the sole name ^^[15°*^^ 

of a deceased person, and his or her personal representative shall be out of in name ^a 
the jurisdiction of the Court of Chancery, or cannot be found, or it shall be *****"*^ 
uncertain whether such personal representative be living or dead, or such the penonal 
personal representative shall neglect or refuse to transfer such stock, or JJ|*'^'^|?^ 
receive the dividends or income thereof according to the direction of the of the 
person absolutely entitled thereto, for the space of twenty-eight days next Jurisdiction, 
after a request in writing for that purpose shall have been made to him 
by the person entitled as aforesaid, it shall be lawful for the Court of 
Chancery to make an oxder vesting the right to transfer such stock, or to 
receive the dividends or income thereof, to any person or persons whom the 
Court may appoint* 

** vmr!* '^^ ^^^^ made a vesting order under this section in re Trube^s 
ss»u IhistSy where the personal representatives of a deceased sole 

trustee were abroad and refused to transfer securities to new 

trustees. 

8.U. 

And be it enacted, that iriieiiever any order shall be made under this Order of the 
Act, ... by the Court of Chancery, for the purpose of conveying or chanceiy 

- assigning any lands, or for the purpose of releasing or disposing of any founded on 
contingent right, and such order shall be founded ... on an allegation gations. to 

' tiiat a trustee or heir or devisee of a mortgagee is out of the jurisdiction of ^^^^n (^ 
the Court of Chancery, or cannot be found, • . . then in such cases the the matter 
fact that ... the Court of Chancery has made an order upon such an ^ctT^i^ 
allegation, shall be condustve evidence <^ the matter so alleged, in any tions upon 
Court of Law or Equity, upon any question as to the legal validity of the ||??o^^e^^° 
order : Provided always, that nothing herein contained shall prevent the validity of 
Court of Chancery directing a re-conveyance or re-assignment of any lands But Court' 
conveyed or assigned by any order under this Act, or a re-disposition of any may direct 
contingent rig^ conveyed or disposed of by such order ; and it shall be ^i^^^^, 
lawful for the said Court to direct any of the parties to any suit concerning >°d pnl«[ 
such lands or contingent right to pay any costs occasioned by the order Si^i^an 
under this Act, when the same shall appear to have been improperly <*^^ "°* 

» '^^ '' r I properly to 

obtained. pay the 

costs occa- 
M^k sioned 

8. 4y, thereby. 

And be it enacted, that where in any suit commenced or to be commenced Court may 
in the Court of Chancery it shall be made to appear to the Court by affi- 3^/j„ ^i^ 
davit that diligent search and inquiry has been made after any person made absence of a 
a defendant who is only a trustee, to serve him with the process of the Sf^t b?** 
Court, and that he cannot be found, it shall be lawful for the said Court to found. 
bear and determine such cause, and to ^make such absolute decree therein 
against every person who shall appear to them to be only a trustee, and not 
otherwise concerned in interest in the matter in question, in such and the His bene- 
same manner as if such trustee had been duly served with the process of the ^^ inter^t 
Court, and had appeared and filed his answer thereto, and had also appeared bound with. 
by his counsel and solicitor at the hearing of such cause. Provided always, ^^ aervioe 
that no such decree shall bind, affect, or in anywise prejudice any person on him. 

N 
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tgainst whom the lame shall be made, withoat senrice of pvoceas upon him ^^f 
as aforesaid, his heirs, executors, or administrators, for or in respect of any 9^' 
estate, right, or interest which such person shall have at Ae time of making 
saoh deose to his Mm us* or boieflt or otherwise than « a trastee as 
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Where die settlement property consisted of money on mortgage 
vested in the two surviving trustees, and of consols standing in 
their names, and one was a lunatic and the other abroad, and 
two persons were appointed new trustees under a power in the 
settlement ! Ae Court declined, on a petition presented by them 
and all the beneficiaries, to reappoint the new trustees; but 
vested the lands subject to the mortgage in them : and vested 
the mortgage debt and the right to call for the transfer of the 
consols in the trustee abroad: and *it appearing that he is out 
' of the jurisdiction,' vested the mortgage debt and the right to 
call for the transfer in the new trustees, (re BatAo,) 39Ch: d. 

e. 82. 

And be St enacted, that whenever it shall be expedient to appoint a new 
trastee or tnatees, asd it staaU be ibimd ihexpedieBt, difBcult; or impme- 
ticaUe so to do without the MsisMuKe of the Court of ChiQicQKy, it dndl be 
lawful for the said Court of Chancery to make an order appointing a xusw 
trustee or trustees, either in substitutioii for or in addition to any existing 
trastee or trustees. 

Tnuteet oat The Courts have held that the permanent residence of a trustee 
Jurisdiction, out of the jmrisdiction was sufficient to bring the case witbm this 
section, the order being made without service of the petition. 
(re BignoliTs Trusts.) And the order made in Taylor v. Taylor. rtBigmoteU 
dispensing with service of a petition for variation of a marriage aaa* ^ 
settlement on a trustee abroad, is probably referable to the 9»isa tI^''' 
rule. An order for substituted service was refused. The order" * '^' 
would be made even if the trustee appeared and opposed. 4s L;T.a47. 
(Malins, V.-C, re Pyis Trusts.) See also re Wattes SittUmmt, and TiSi^fi. 
Mennard v. Wilford^ in which the same principle was acted on, wiir^rd. ^' 
10 & II Vic: Under the Trustee Relief Act, 1847, *for the better securing JJT' * ^ 
' trust funds, and for the relief of trustees,' it has been held ^ ^'^^' 
that there is no power given in the statute to dispense with^r'chMi^ 
service, (re Naylor.) And the same has been held uader the 2 irt'ot: 
xi&iavic: corresponding Act for extending to Ireland the benefit of the^'^'* 
"^ "• English Act (ex parte Crawford; ex parte Bernard.) fS?^ 

The contrary was held however in re BoneUVs Co:^Cm>UsZ.^i%C' 
claim ; and by the Court of Appeal in re Hane/s Trusts. These %^'Ha$uy. 

L. R. 10 Ot: 



two cases 'appear to be referable to the princijde' of giving 



27s. 
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fRt^«r notice. (Cotton, L J., re Busfield.) The service in re HodsorCs 
_ Will seems to have been of a similar nature. 



^3 cir^^ ^ ^"^ Stewartf one of three trustees was out of the jurisdiction, 

atp. ija.' one was a lunatic, and the other was dead. The Lords Justices 

i7jur:8a6. appointed three new trustees without service of the petition, 

8 w. R. 397. giving them a right to transfer a sum of stock which had been 

placed in the names of the insane trustee and a stranger; but 

declined to make an. order as to other stock which had been 

transferred to the trustees of the marria^^e settlement of one of 

the ceslms que trustent^ as being beyond the scope of the Act 

The words 'served jointly' in section 10 are not limited »•»<>• 
strictly to a legal joint tenancy, but are used in the widest sense, 
and mclude the case of land vested in co-partners, one of whom 
rtTemfUr. is out of the jurisdiction, {re Templet's Trusts ; re Greenwood's 
rtGfWf ' Trusts.) 

27Ch:D. But section 10 is limited to cases of 'trust,' which is declared 
in section 2 not to mean the duties incident to an estate conveyed 
by way of mortgage. Therefore, where upon the sale of mort- 
gaged property by the mortgagor, the mortgage having been paid 
off, bat one of the mortgagees was abroad, the Court had no 
jurisdiction to make an order vesting the estate of the absent 
reOsioTfu, mortgagee in the purchaser, (re Osbomis Trusts.) But if either 
39a. " " * expressly or impliedly a trust is involved in the question, then the 
Court will have jurisdiction. (See the cases put by Lord Romilly, 
rt Walker. M.R., in re Osbom^s Trusts; and an example in re Walker^ s TVusts) 
3Ch:D.ao9. ^g ^ ^jjg position of abscnt cestuis que trustent when applica- Cesims^M 

* ,,_. . _ ,- , trusUnt out 

tions are made under the Trustee Act, 1850, the law was thus of ti» 
rtBian^ Stated by Turner, L.J., in re Blanchard: 'Although it is, as I ^ "^^ 
3dTf. ftj. * believe, usual, and certainly it has been our practice in lunacy, 
" p- »37. I ^p^jjj applications for the appointment of new trustees by persons 
* having partial interests, to require the other persons interested to 
*be served, the Act does not in terms so require, and it has not 
' been unusual to dispense with service on all parties.' Although 
rt Richards. *® principle was limited in re Richards Trusts to cases of im- 
6^^**^ possiMity, it was acted on in re Lightbod^s Trusts simply where 
JJ^«*'" one cestui que trust was abroad, and also by the Lords Justices in 
W.N. 188$. n Wilson. 

rtWUsom. 

3J,^«^- IIL Thb Partition Act, 1876. 

SP 4 W Vh: e. 77, t. 3. 

Where in an action for partition it appears to the Court that notice of the Jo^^e** to 
judgment on the hearing of the cause cannot he served on all the persons on wi^&ervic« 
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whom that notice is by the Futition Act, 1868, required to be termed, or 
eaimot be so serred without expense disproportionate to the Talue of the 
property to which the action relates, the Coart may, if it thinks fit, on the 
request of any of the parties interested in the property, and notwithstanding 
the dissent or disability of any others of them, by order, dispense with that 
senrice on any person or class of persons specified in the order, and, instead 
thereof, may direct advertisements to be published at such times and' in such 
manner as the Court shall think fit, calling upon all persons chiming to be 
interested in such property who have not been so served to come in and 
establish their respective claims in respect thereof before the Judge in 
Chambers within a time to be thereby limited. After the expiration of the 
time so limited all persons who shall not have so come in and established 
such claims, whether they are within or without the jurisdiction of the Court 
(including persons under any disability), shall be bound by the proceedings 
in the action as if on the day of the date of the order dispensing with service 
they had been served with notice of the judgment, service whereof is dis- 
pensed with ; and thereupon the powers of the Court under the Trustee 
Act, 1880, shall extend to their interests in the property to which the action 
relates as if they had been parties to the action ; and the Court may there- 
upon, if it shall think fit, direct a sale of the property, and give all necessary 
or consequential directions. 



Proceedings 
where ser- 
vice is dis- 
pensed with. 



8. 4. 

Where an order is made under this Act dispensing with service of notice 
on any person or class of petsons, and property is sold by order of the Court, 
the following provisions shall have efiect : — 

(I.) The proceeds of sale shall be paid into Court to abide the further 
order of the Court : 

(2.) The Court shall, by order, fix a time, at the expiration of which the 
proceeds will be distributed, and may from time to time, by further order, 
extend that time : 

(3.) The Court shall direct such notices to be given by advertisements 
or otherwise as it thinks best adapted for notifying to any persons on whom 
service is dispensed with, who may not have previously come in and estab- 
lished their daims, the fact of the sale, the time of the intended distribu- 
tion, and the time within which a claim to participate in the proceeds 
must be made : 

(4.) If at the expiration of the time so fixed or extended the interests of 
all the persons interested have been ascertained, the Court shall distribute 
the proceeds in accordance with the rights of those persons : 

(5.) If at the expiration of the time so fixed or extended the interests of 
all the persons interested have not been ascertained, and it appears to the 
Court that they cannot be ascertained, or cannot be ascertained without 
expense disproportionate to the value of the property or of the unascer- 
taiaed interests, the Court shall distribute the proceeds in such maimer as 
appears to the Court to be most in accordance with the rights of the per- 
sons whose claims to participate in the proceeds have been established, 
whether all those persons are or are not before the Court, and with such 
reservations (if any) as to the Court may seem fit in favour of any other 
persons (whether ascertained or not) who may appear from the evidence 
before the Court to have Buy primA Jficuie rights which ought to be so pro- 
vided for, although such rights may not have been fully established, but 



THE PARTITION ACT. I^I 

Ulii^^ to the exclttsion of all other persons, and thereupon all such other persons 

IX. shall by virtue of this Act be excluded from participation in those pro- 

ceeds on the distribution thereof, but notwithstanding the distribution any 

cxclnded person may recover from any participating person any portion 

received by him of the share of the excluded person* 

• 

a. 6. 

Where in an action for partition two or more sales are made, if any person Provisions 
who has by virtue of this Act been excluded from participation in the pro- gSJ^^^i^ 
ceeds of any of those sales establishes his claim to participate in the proceeds sales in same 
of a subsequent sale, the shares of the other persons, interested in the pro- ^ ***°* 
ceeds' of the subsequent sale shall abate to the extent (if any) to which they 
were increased by the non-participation of the excluded person in the pro- 
ceeds of the previous sale, and shall to that extent be applied in or towards 
payment to that person of the share to which he would have been entitled 
in the proceeds of the previous sale if his claim thereto had been established 
in due time. 

The order dispensing with service on persons interested in the 
property who are out of the jurisdiction can only be made by 
Barton v. the Judge, and not by the Chief Clerk. {Barton v. Barton.) In 
w. nTis??, that case advertisements were also dispensed with : but in Hacking 
5ylli/vv. V, WhalUyy Kay, J., thought that it was impossible to dispense 
51 L. jTch: both with service and with advertisements. He made an aJter- 
^^* native order, the parties being at liberty to adopt the cheapest 

course. 

lY, The Settled Estates Act, 187.7. 

By section 24 every application to the Court under this Act^^^jvic 
must be made with the consent of the tenant-in-tail if of fall age, ^ '®*  ^ 
or if more than one, then of the first of such tenants-in-tail, and of 
all persons in existence having any beneficial estate or interest 
under the settlement prior to the estate of the first tenant-in-tail, 
and of all trustees having any estate or interest on behalf of any 
unborn child prior to the estate of the first tenantJn-taiL 

And in all other cases the application must be with the con- 
sent of all the persons in existence having any beneficial estate or 
interest under the settlement, and also of all trustees having 
any estate or interest on behalf of any unbcKm child 

By section 25, where an infant is tenant-in-tail under the^^j, 
settlement, the Court may dispense with the consent of the 
persons specified in section 24. 

By section 36, where this consent has not been obtained from s. 26. 
any such person notice is to be given to him requiring him to 
notify whether he assents or dissents from the application, or 
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submits his rights or interests so far as they may be a£fected Cluster 
by the application to be dealt with by the Court ^ 

By section 27 this notice may be dispensed with in certain 
cases. 

40 A 41 Vh: 0. 18, 8. 27. 

ProYided also that where on an application under this Act the concurrence 
or consent of any such person as aforesaid shall not have been obtuned, and 
in case such person cannot be found, or in case it shall be uncertain whether 
he be living or dead, or in case it shaU appear to the Court that such notice 
as aforesaid cannot be given to such person without expense disproportionate 
to the value of the subject-matter of the application, then and in any such 
case the Court, if it shall think fit, either on the ground of the rights or 
interests of such person being small or temote, or being similar to tlie rights 
or interests of any other person or persons, or on any other ground, may, by 
order, dispense with notice to such person, and such person shall thereupon 
be deemed to have submitted his rights and interests to be dealt with by the 
Court. 

8. 80. 

Notice of any application to the Court under this Act shall be served on 
all trustees who are seised or possessed of any estate in trust for any person 
whose consent or concurrence to or in the application is hereby required, 
and on any other parties who in the opinion of the Court ought to be so 
served, unless the Court shall think fit to dispense wit^ such notice. 

From the analogy of orders made under other enacstmeots of a 
similar nature, it is presumed that absence fpook the jurisdiction 
will, under both sections, be an important factor in the deter- 
mination whether service shall be dispensed with or not. 



V. The Settled Land Act, i88«. 

45 & 46 Vic: The same principles probably govern the interpretation of the 
power to dispense with service under the Settled Land Act 



Rules, 1882. 



Rule 6. 



The Judge may require notice of any application under the Act to be 
served upon such petsons as he thinks fit, and may give all necessary 
directions as to the persons (if any) to be served ; and such directions may 
be added to or varied from time to timei as the case may require. Where a 
petition is presented, the petitioner may, after the petition has been filed, 
apply by summons in Chambers (Appendix, Form XXIII.) for directions 
with regard to the person on whom the petition ought to be served. If any 
person not already served is directed to be served with notice of an applica- 
tion, the application shall stand over generally, or until such tune as the 
Judge directs. The Judge may in any particular case, upon such terms (if 
any) as he thinks fit, dispense with service upon any person upon whom, 
under this rule, or under any direction of the Judge, any application is to be 
served. 
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I. County Courts. 

C. G. Order LI {1889\ Rule ^8. [Service when defendant is out 
ofEn^and, Forms 30, 31.] 

Where a defendant, sued under section 67 of the Act, shatl be o«t of 
England or Wales, the Judge, or in his absence the RegisttRr,'may, upon 
an affidavit of the fact, direct the service of the summons to be effected within 
such time and in such manner as the Judge or R^istrar may think fit* 

tiule 6, [Suistituted service and notice in lieu of service. Fonns 

Where by reason of the absence of any party, or from any other sufficient 
cause, the service of any summons (other than a default summons), notice, 
proceeding, or document cannot be made, the Judge or Registrar may, upon 
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an affidavit shewing grounds, make such order tot subetttuted service, or lor 
the substitution for service of notice by advertisement or otherwise, as may 
be just. 

Probable Thc principles gavcming substituted service in the High Court 
iubttituted ogEinst defendants who are out of the jurisdiction will presumably 
be applied to the Interpretation of this rule ; that is to say, if they 
are abroad 8ub«titated a^rvice is subordinated to senrice out of 
the jurisdiction. If therefore the County Courts have no power 
to issue summonses out of the jurisdiction, neither have diey 
c/i pp: 68, power to allow substituted service. 

gt ttq, jj^g j^j^^ ^^ proceed under rule 23 is limited to cases which 

Probable ex- fall withiu the equitable jurisdiction of the County Courts. {5 z 
territorial ' & 5^. VIc: c. 73, s. 67.) It is by no means clear whether, even 
of7he ^^ in this limited way, the County Courts have any jurisdiction out 
CouSS^ of Great Britain : the rule given above does not find any warrant 
in the County Court Act, z888; but the authority to make such 
c/^ p. 3. T}j1&% is, as we have seen, sufficient, in the absence of any parlia- 
mentary ol)jection ; it is possibly limited, however, to defendants 
in Scotland and Ireland. 

The principle of Mendelssohn v. Hcppe, a decision of Mathew, J., ^^^^ 
in Judges' Chambers, seems clearly to state the law on the ^-1^884* 
subject : If the defendant is out of the jurisdiction the action 
must be brought in the High Court, although the amount in 
dispute be less than ;^5a And, this being ao^ the role is the 
same for British subjects and for foreigners. 
citU and It is to be noticed that this rule, if it b accurate, makes the 
jurisdiction County Court practice in civil cases uniform with that in bank- 
Counsue ruptcy : for, as we have seen, if the debtor is out of England, the 
oSfon/ petition must be presented in the High Court. 

in this 

C. C. Order VII. [1888]. Rule 12a. [Servsa on partners.] 

VHiere persons are sued as partners in the name of their firm, the 
summons shall be senred either upon any one or more of the partners, or at 
the. principal place of the partnership business in England or Wales, upon 
any person having or appearing to have at the time of service the control or 
management of the business there, and, subject to these rules, such service 
shaU be deemed good service on the firm so sued : provided that in case of a 
co-partnership Which has been dissolved to the knowledge of the pkintiff 
before the commencement of the action, the summons shall be served on 
every person sought to be made liable. 



COUNTY COURTS. iSj 

OlMytev X. Rule 18a, [Sendee where person carries on business in name or 
siyk of a firm.] 

Where one person carrying on business in a name or style other than his 
own name is sued in such name or style as if it were a firm name, the 
summons may be served at the principal place of business of such person, in 
England or Wales, upon any person having or appearing to have at the 
time of service the control or management of the business there ; and such 
service, if mifficieot in other respects, shall be deemed good service on the 
person so sued. 

The practice of the High Court in the matter of service on Application 
partnerships has been so fully worked out, that it is unnecessary of 6Sh***** 
to do more than point out that those principles govern the inter- ^'Scc 
pretation of the County Court rules, so far as they may be appli- ^ oap: v. 
cable, both as regards the territorial limits of England and Wales, 
and the local limits of the County Court jurisdiction. 
iveatkeriy It may be doubted whether the decision in Weaiherly v, Calder 
ti L. T. 508. corresponds exactly with the principles established in the inter- 
pretation of the corresponding rules of the High Court. The 
Court proceeded more on section 74 of the County Courts Act 
than on the rules, and applied a very wide meaning to the words 
' carry on business' there used. Service on a Scotch firm at the 
brandi office within the jurisdiction of the County Court was held 
to be good. 

51 & 52 ¥w: 0. 4», a. 74. 

Except where by this Act it is otherwise provided, every action or matter jurisdiction 
may be commenced in the Court within the district of which the defendant ^^ 
or one of the defendants diall dwell or cany on his businesB at the time of Conrta. 



commencing the action or matter, or it may be commenced, by leave of the 
Judge or Registrar, in the Court within the district of which the defendant 
or one of the defendants dwelt, or carried on business, at any time within 
six calendar months next before the time of commencement, or, with the 
like leave in the Court in the district of which the cause of action or claim 
wholly or in part arose. 

11. The Palatine Court or the Duchy or Lancaster. 

The Court of Chancery of the County Palatine of Lancaster 
has jurisdiction over defendants not only out of its own jurisdic- Extent of 
tion, but out of that of the High Court The exercise of this junsdicdon. 
jurisdiction is, however, subject to the control of the Chancery 
Division, and after the preliminary leave of the Vice-Chancellor 
has been obtained to issue the writ, the matter has to be brought 
before the Chancery Division and leave obtained from it to serve 
the writ abroad : the suit will, if necessary, be transferred to the 
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</)p. 8a. 



High Court In all cases, however, it is absolutely necessaij for 
a preliminary application to be made to the Vice-Chancellor, 
( Walkfr V. Dodds.) ^^ ▼• 

The service on partners within the jurisdiction corresponds with sjCh: d. 
the practice of the Supreme Court which was abrogated by the 
new Order XLVIIM. 
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/7 <ft 75 yh: 0. 82, a. 8. 

la all caBes isi which any peraon who may be a neoenaiy or proper party 
to any wit or olhier mattor in the Covrt of Chanocry oC tibt sM county 
Palaftioeaball aot be aals^oct to thejnriidktion of tteaaid Cotin> it thill be 
lawful for the Court of Appeal, on the application of the i^ntiff in fltch< 
Mut« or of any perton to whom the condnet of inch auit may have been 
coiamitted, or of the party proeeediaf in nich other nottert if that Coart 
shall think 6t» and w^nMog as k shall appear to that Conrt best cakvlated 
to answer the ends ef juattocv etcher to order smd divest thai the aald svt or 
other matter be transferred to the High Court of Chanoeryt or othenriae to 
order and direot thait such aervioe aa may be ptopsr be effeofeed npon such 
person out of tihe jurisdickiOB of the said Const of the said County Palatine, 
and smoh appftleatioa ihaU be made either or /onAr or upon moh aotioe as the 
said Court of Appeal dniU think fit: PlRMided» nenrerthciess, that if sach 
order Cor service shall have been made wilihont notice to aaj person afiecfeed 
thereby, it shall be lawful for the Court of Appeal, upon the snfasequent 
appltoatk>Q of any snoh pesson, to make snoh onlcr fbr tiansftrrmg the said 
•nit or other matter to the High Court of Chaaeeiyi or «dierwiac^ as to the 
said Court of Appeal shall seem jost. 



By the Judicature Act, 1873, s. 18 (2), the jurisdiction of the 
Court of Appeal in Chancery of the County Palatine [two Lords 
Justices of the Court of Appeal in Chancery] referred to in the 
above section, was tnmsferied to the Court of Appeal. 

The powers granted to the Court under the section have been 
made the subject of the following Rules of Court 



O. ii. r. 4« 
Leave to 
issue writ 
out of 
jurisdiction. 



CHANCERY OF LANCASTER RULES [1884]. 
Order IL Rule 4. 

No writ of summons for service out of the jurisdiction, or of which notice 
is to be given out of the jurisdiction^ shall be issued without the leave of the 
Court or Vice-Chancellor. 



O vii. r. z. 
Concurrent 
writs, 
r. 9. 

For service 
within and 
without the 
jurisdiction. 



Order VIL Concurrent Write. Rutee J and 2. 

[Identical with R. S. C, 1883. Order VI., rules i and 2, substi- 
tuting ' the Registrar' for ' the proper office^'] 
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oiutftar x» Order XL o. zl 

SabsOtttted ServioB. ^^"^ 

[Identical with R. S. C 1883, Order X.^ substituting the * Vice- 

Chancellor ' for * a Judge.*] 

Order XI L Rule h 

Service out of the jurisdiction of the Court, aod not within the jurisdiction O. xii. r. i. 
of the High Court of Justice, of a writ of summons, or notice of a writ of cLcs'Srvice 
sntmnoiis, may be idlowed by the CMUt, or V|c«-Chanoellov, wbenever^- ^^^^^^*' 

{a) The wliole or any part of the subjoct-mattar of the action is land, or om of 
hereditaments, or stock, or other property situate within the jurisdi€t!<m of jurisdictioii. 
' the Covrt ; or 

{b\ Any act, deed, wiQ, contiact, obligation, or Uibttity affecting land, 
hereditaments, stock, or other property situate within die jurisdietion, is 
sought to be oonstnied, reetified, set aside, or enfbveed in the action $ or 

{c) Any relief is sovght against anypenoo domiciled or ordinarily resident 
within the jurisdiction ; or 

{d) The action is fbr tiie administration of the personal estate of any 
deceased person, who at the time of his death was domiciled within (he 
jnrisdictiao, or for the execution (as to property situate within the jtlrisdic- 
tion) of the trusts of any written instrument, of which the person to be 
served is a trustee, wliiclx ought to be executed accoording to- the law of 
England ; o» 

{e) The action is founded on any breach or aUeged breach within the 
jurisdiction of any contract wherever madci which, according to the terms 
thereof, ought to be performed within tiie jurisdiction, unless the defendiint 
is domiciled or ordinarily resident in Scotland or Ireland ; or 
, (/) Any injunction is sought as to anything to be done within the juris- 
diction, or any nuisance within the jurisdiction is sought to be prevented 
or removed, whether damages are or are not also sought in respect thereof ; 
or 

[g) Any pecson ovit of the jurisdiction ia a neoeaaary oc proper party to- an 
action properjy brought against some other person duly served within the 
jurisdiction. 

Rule 2. 

Where leave is asked from the Court or Vice-Chancellor to serve a writ, r. a. 
under the last preceding rule, the Court or Vice-Chaooetiot, in exerdang ?®^. ^'^ 
discretion as to granting leave to serve such writ or notice on a defendant out exercised, 
of the jurisdiction, shall have regard to the amount or value of the property the 
trusts of which have to be administered, or in respect of injury or nuisance 
to which an injunction is sought, or with respect to which any contract is 
sought to be enforced or any breach of contract remedied, and to the exist- 
ence in the place of residence of the defendant, If resident in Scodand or 
Ireland, of a local Court of limited jurisdiction, having jurisdiction in the 
matter in question, and to the (comparative cost and convenience of pro- 
ceedii^ in the Court or in the place of snch defendant's residence ; and in 
all the above-mentioned cases no such leave is to be granted, without an 
affidavit stating the particulars necessary for enabling the Court or Vice- 
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Chancellor to exercise such discretion in manner aforesaid ; and in all snch Ohapter 
other particulars (if any) as the Court or Vice-Chancellor may require to be 
shown. 

Rule 8. 

Eveiy application for an order for leave to serve such writ or notice on a 
defendant out of the jurisdiction shall be supported by affidavit or other 
evidence, stating that in the belief of the deponent the plaintiflf has a good 
cause of action, and showing in what place or county such defendant is, or 
probably may be found, and whether such defendant is a British subject or 
not, and the grounds upon which the application is made. 

Rules 4, 5, and 6. 
[Identical with R. S. C, 1883, Order XL, rules 5, 6, and 7.] 

Rule 7. 

The practice as to service out of the jurisdiction of the Conrt and within 
the jurisdiction of the High Court of Justice, is not hereby affected, and 
shall be in force as to proceedings under these rules. 



V0BM8. 

APPENDIX (A).— Part I. 



No: 2. 



Writ for Servfoe out of the Juriadlotlon, or where Notice in 
lieu of Seruioe is to be given out of the Juriediotion. 

[Identical with English * Forms,' Appendix (A) Part I. (1875) 
No; a, requiring appearance however to be entered 

^ in the District of our Court of 

' Chancery of our County Palatine of Lancaster.'] 

Ho: S. 

Notioe of Writ in lieu of Seroioe to be given out of the 

Jurisdiction. 



[ 



$9 



>» 



(182s), No: 3.] 
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The Judicature Act for Ireland, based upon the same principles 
as the English Acts of 1873 and 1875, was passed in 1877 — 40 « 
& 41 Vic: c 57. 

40 & 41 Vic: o. 57, 8. 88. 

Whenever application shall be made for leave to serve any document by Service out of 
which a cause may be commenced upon a defendant resident out of the J^uris^ction, 
jurisdiction of the Supreme Court, whether by serving such defendant stitmed 
personally or by substituting service upon another person for him, the Court "^^^^^^ 
or Judge to whom such application shall be made shall have regard to the 
amount or value of the claim or property affected, and to the comparative 
cost and convenience of proceedings in Ireland, or in the place of the 
defisndant's residence; and no such leave shall be granted without an 
affidavit stating the particulars necessary fox enabling the Court or Judge to Affidavit 
exercise a due discretion in the manner aforesaid. 

It is to be noticed that the Irish practice is by this section 
based directly on the Judicature Act : the principles laid down c^p. z. 
in the statute are carried out in the Rules of Court, which were 
in 1 89 1 made practically uniform with the English rules of 1883. 

The reference in the section to substituted service does not 
seem to be intended to make this branch of the practice any 
wider than it is in England, by making substituted service ajf,^.'^' 
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regular means of reaching absent defendants, instead of a special CfkMttr 
means ; the point is not however quite free from doubt 



RULES OF THE SUPREME COURT (Ireland), 7891 
^ .lib: Order II. Rules 4&5. 

r. s. 

Fwrnof*. [Identical ^ith English R.S.C 1883, Order II., rules 4 & 5.] 

O. vi. r. I. 
Concurrent 

1^^?^ Order VL Rules 1 &2, 

r. 3. 

Coacutrent r • ^ 

jj^r^Wn [Identical with English Order VI., rules i & 2.] 

the 
jurisdiction. 

Order X. 

Substituted Service^ 

Rule I 

[Identical with the English Order X., rule i.] 

Rule 2, 

Whenever any such order shall be made a copy thereof shall be served 
along with the writ^ or the notice, a« the case may be. 



O. X. r. z. 

Substituted 

■ervice. 



r. 9. 

Cony of 
orctertobt 
served. 



O. xi, r. I. 

Service out 
of the juris- 
diction, in 
what cases. 



Contracts ^ 
made within 
the 
jurisdiction. 



Order XL 



Service out df the Jurisdiction. 

Rule I 



Sub-rules, (tf), (3), (c), (d)^ and (e). 
. [Identical with English Order XI., rule i, Bub^rules (a) to {/), 
with snbstitutioa of * in England or Scotkmd,' for ' in Scotkoid 
or Ireland ' in sub-rule (e),] 

{/), The contract which is sought to be enforced or rescinded, dissolved, 
annulled, or otherwise affected in ffae action, or for the breach whereof 
damages or other relief are or is demanded in such action was made or 
entered into within the jurisdiction ; or 

Sub-rules (g) and (A). 
[Identical with English sab-rules (/) and (g)*] 



r. a. 

How dis- 
cretion of 
Judge to be 
exercised* 



Rule 2. 

Where leave is asked from the Court or a Judge to serve a writ or notice 
thereof under the last preceding rule, the Court or Judge to whom such 
application shall be made shall have regard to the amount or value of the 
claim or property affected, and to the comparative cost and convenience of 
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Q^DtiV the proceedings in Xxelaiid, or in the plade or the defendant's residence, and Onler zL 
lEL particularly in cases of small demands where the defendant is resident in 

"""""""""^ England or Scotland, to the powers and jurisdiction, under the statutes 
establishing or regulating them, of the County Courts in England and of the 
Sherifis' Courts, or Small Debts Courts in Scotland, respectively. 

Rule 8. 

r. 3. 

[Identical with English Order XI., rule 3.] fS^ 

Rule 4, 

Every application for leave to serve such writ or notice on a defendant out r. 4. ^ 
of the jurisdiction shall be supported by affidjtvit, ox othef evidence, stating ^'^jj****** 
that in the belief of the deponent the plaintiff has a good cause of action, and sopportad by 
showing in what place or country such defendant is or probably may be *^ *°^* 
found, and whether such defendant is a British subject or not ; aad where 
leave is asked to serve a writ or notice thereof under rule i of this Order 
stating the particulars necessary for enabling the Court or Judge to exercise 
due discretion in the manner in rule z of this Order specified, and no such 
leave shall be granted unless it shall be made sufficiently to appear to the 
Court or Judge that the case is a proper one for service out of the jurisdiction 
under this Order. 

RiulaS. 

Such application shall be made before the issue of the writ, and the r- s. 
affidavit to ground same shall, when no action is pending, be entitled as application 
between the parties to the intended action and * In the matter of the Supreme '?."• ""^ • 
' Court of Judicature Act (Ireland) 1877.' affidavit. 

Rule^. 

Any order giving leave to effect BQOh service or give such notice shall r. 6. 
limit a time after such service or notice within which such defendant is to time^or' * 
enter an appearance, such time to depend on the place or country where or appcanmce. 
within which the writ is to be served or the notice given, and such leave 
may be given by the same otdcr by which leave is given to issne the writ of 
sunmions for service out of the jurisdiction, or of which notice is to be given 
out of the jurisdiction. 

Rulea 7 and 8. poi* in 

heu of wnt. 

[Identical with English Order XL, rales 6 and 7.] s<JViceof 

notice. 

Rule 9. 

Whenever an order shall be node giving leave to serve rodtwrit or notice f; 9- 

. on a defendant out of the jurisdiction, a copy of such order shall be served on^ to be 

along with the writ or the notice, as the case may be. served. 

Rule 10. r. 10. 

Order to 

The rules of this Order, so far as applicable, shall apply to originating ^RPjy .'<> 
summonses and petitions, and other originating proceedings, documits. 
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English 



i/>P.47. 



C/^p. Ba. 



APPENDIX (AK Part L 



No: 8. 



Writ for Service out of the Jurisdiction, or where Notice in 
lieu of Service is to be given out of the Jurisdiction. 

[Identical with English, Forms Appendix (A), Part I. (1875), 



No: 2.] 



No: 4. 



Notice of Writ in lieu of Service to be given out of the Juris- 
diction. 

[Identical with English, Forms Appendix (A), Part I. (1875), 

No: 3.] 



The Irish practice will thus be seen to be uniform with the 
English, except in a few particulars : one or two minor points of 
practice are made clear : the sub-rules of Order XL, rule i, in- 
clude the simple case of contracts entered into within the juris- 
diction : the questions to be considered by the Judge in exercising 
his discretion include the comparative cost and convenience of 
proceeding in Ireland in all cases, and not merely in those where 
the defisndant is resident in another part of the United Kingdom : 
and finally, the practice is extended to all documents by which 
proceedings are begun, and is not limited to writs of summons. 

The rules for service within the jurisdiction on partnerships 
correspond with the English rules which were abrogated by the 
new Order XLVIII A. 

The English Forms of 1875 are preserved 

The practice of the Irish Courts before the Judicature Act has 
been treated in a paper on International Jurisdiction, (il), in the 
Scottish Journal of Juri^rMdence^ voL xxiL,p. 292. 



193 



<*»*« CHAPTER XII. 

SCOTLAND. 

PAGB 

The rules of jurisdiction of the Scotch Courts .... 193 

Scotch arrestment: arrestum JurisdicHonis fundaneUs causd . . 195 

Edictal citation 197 

Jurisdiction of the SherifTs Court : 39 & 40 Vic: c 70, ss: 8, 9, 12 198 

Citation Amendment (Scotland) Act : 45 & 46 Vic; c. 77, s. 3 198 
Act of Sederunt anent Edictal Citations, 1868 : (Edictal citation 

against defenders in England or Ireland) .... 199 



The rules of jurisdiction and of practice which obtain in the 
Scotch Courts differ materially from those which are acted on in 
England and Ireland. The Scotch law is very fully explained 
in Dr. Macka/s Practice of the Court of Session ; the following 
summary of the fundamental principles of jurisdiction is based on 
the ninth chapter of that learned work. 

I. Permanent or real domicil in Scotland gives the Courts [Madmy's 
jurisdiction over an absent defendant in all cases, except those /^c<wr/^ 
relative to heritable property not in Scotland, and allows him to i.cbap:'ix.]* 
be edictally cited. 

There is no jurisdiction originis causd against a Scotchman scotdi miet 
bom, who has quitted Scotland permanently and gone to reside ^ja^ 
^^ V. abroad. (Grant v. Pedie.) In both branches of diis rule it will be doi^. 
1 wu8:&Sh: sccu that Scotch and English law are identical 

IL There is some doubt as to what jurisdiction the Courts Actual 
possess merely on account of presence within the country ; it is ''*"*^°*^'' 
probably limited to cases in which the cause of action arose in 
Scotland : there was however an old form of jurisdiction known 
as * personal citation against itinerants,' which, when it was sanc- 
tioned, was independent of the place where the cause of action 

o 
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•enrioe. 



Heriuble 
property in 
SctMland. 



MoreaUe 
prcqperty. 



Arrestment 
of moveable 
property. 



arose. In all civil actionsi except those relative to heritable 
property not in Scotland, parsonal service within the jurisdiction 
is only allowed at the place of residence, when the defender has 
resided for forty days in Scotland ; the residence need not be 
continuouB^ provided the interruptions do not take off its per- 
ntanent character. By the * fcMty-days nik ' an artificial ' domicile 
' for citation ' is created, and servioe at this domicile is allowed 
daring the forty days after the defendant has abandoned his 
residence and is furth of Scotland; edictal citation is not 
necessary. 

The rule does not ap[rfy wh^e <|aestions of status are involved* 

III. Arrestment under nuditatio fuga warrant is permitted 
where there is an attempt to evade service in easel where 
the juxisdiclion is otherwise complete; the defendant is ne* 
leased on finding caution dt/ndiao HsH^-^Ui appear and defi»id: 
cauttoA di judk9ium sokd is not required The jviisdidtioa is 
founded l^ the caution, an address fov service of -citation being 
giveiL 

lY. The existence ol heritable property in Scotland is auffickat 
to found the jurisdiction of the Courts, even where the action 
does not relate to such property. The principle is api^ied to 
trustees and executors oot of Scotland where the trust propetty is 
in Scotland, and the action relates to the trust 

The rule is stated thus : ' Beneficial possession, whether natural 
' or civil, of immoveable estate within the nakn, whether per- 
' manently or. temporarily, upon a good title of possession, is 
' sufficient to found jurisdictioA.' 

V, The existence of moveable property in Scotland founds 
jurisdiction in certain cases, without arrestment : e^, in a multiple- 
poiadiag, where the Ckmrt has a fund in ite hands for distribution. 
The jurisdiction extends to questions between the claimants of 
the fund and relative to it 

VL Moveable or personal (whether corporeid or incorporeal) 
estate in Scotland in the hands of another [not a mere servant},* 
is liable to arrefltment ad fundandam jnrisdkHomm .* that is to 
say, jurisdiction over absent defendants is founded by seizure of 
property belongiog to them in Scotland. The i»x)perty seised 
may be loosed on finding caution. 



* The other text-books do not support the exclusion of property in the 
hands of a servant from the operation of the process. As generally under- 
stood the arrestment to found jurisdiction applies to all and any personal 
property of the absent defendant found within the realm. 
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OwpMr The arrestment is allowed In all civil actions, ' except those 
' lelative to heritable property not in Scotland : but is not, allowed 
in actions of status. Where it is allowed the cause of sttdon need 
have no relation to the property seized. ' 

The seizure merely founds the jurisdiction of the Court: 
another arrestment is necessary before the property can be dealt 
with in satisfaction of the judgment 

VI I. In a case of reconvention * which is analogous to the Reconven. 
English counterclaimi If a person out of the jurisdiction avails ^^ 
himself of the Scotch Courts, he may be edictally cited by the 
defender as to a cause of action collateral to the original cause 
of action, 

IX By prorogation of jurisdiction : that is to say, by consent Consent of ; 
of parties. This consent may be either express ; or tacit, as by **"***" 
pleading without {Attest to the jurisdiction. 

X. In the case of companies, where the principal place of compames 
business is in Scotland. Where however a foreign company has ScoUand.r 
a branch office in Scotland with power to enter into contracts 
aood settle claims arisbg out of them, the Scotch Co^irts have 
jurisdiction with reference to such contracts and claims. 

Jvrisdictioti founded on the possession of heritable property in 
Scotland, and on the arrestment of moveable property, is applicable 
to companies. 

The rules of greatest importance in the foregoing are of course 
tiie fourth and the sixth, which base jurisdiction merely on the 
possession of property within the country ; the fourth in respect 
of immoveables^ the sbcth in respect of moveables, the much 
debated practice of Scotch arrestment. 

* When a foreigner,' says Erskine, * who is actually abroad Scotch 
' hath no other than moveable effects within this kingdom, he is "™* "**" 

* accounted so little subject to the jurisdiction of its Courts that 
^ no action can be brought against him till these effects be attached 

* by an arrestment called arrestum jurisHcHonis fundatkUB causdJ 
Parktn ▼. In Farkm v. the R0yal Exch4Mnge Ass: Co: the Lord Justice-Clerk 
^ufcoT' said : ' Jurisdiction is as extensive when constitoted by arrest- 
^\ IST^: ' ment as by personal service and domicil, if the cause of action 
VIII. p. 365. , .g ^QQjpetent ^^ all in a Scotch Court The party is amenaUe 

* to the Scotch Court in the one case as well as in the other, and 
' if we can entertain the ground of action our jurisdiction is the 

" * same in both cases, though its consequence extends only to the 

* funds attached. On the other hand, as jurisdiction created by 
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' arrestment is necessarily limited in execution, cases may more OhftpUr 
' frequently occur in such actions in which proceedings ought to ^^^' 
*be stayed until the questions are tried in tribunals which are 
' more appropriatCi exactly because the execution can be more 
' complete and more appropriate to the nature of the demand or 
' interests at issue.' And again, in the same case Lord Moncrieff 
said : ' This jurisdiction applies to the precise case of actions 
' against defenders domiciled in another country and founded on 

* personal contracts, however clearly entered into or concluded in 

* that other country.' 

The question whether the procedure was in fact part of the law 
of Scotland was elaborately discussed in the House of Lords in 
London asid North Western Railway Co: v, Lindsay^ and the law l. 6- n, w. 
thus summarized by Lord Eldon, C. : ' There is a law in Scotland u^JUt. 
' under which if the defender has real estate in Scotland, or if he Ii.^j^:9q 
' has goods in Scotland, or if a contract upon which a party sues 
' be a contract formed in Scotland, that, following particular forms, 
'these circumstances would undoubtedly give a jurisdiction to 

* the Court of Session.' The interpretation of the rules however 
sometimes presents curious differences of opinion. ' No doubt 
' if a person has heritable property in Scotland that entitles the 

* Court to exercise jurisdiction over him ; nevertheless in Douglas D^ygtt ▼. 

' v. Jones the possession of a lease of a house in Glasgow was held shaw& d. 
' not to be sufficient, but the seizure of unliquidated debts to be 
' ascertained by accounts was.' 

The practice has been very fully treated in a paper on Inter- 
national Jurisdiction (iii, & iv.), in the Scottish Journal of Juris- 
prudence^ vol xxii. pp: 358-403. The author there states that 

Extent of the this remedy of arrestment 'has been pushed to an extreme length, 
' for the Courts accept a jurisdiction to deal with the largest claims, 
' although only the most insignificant sum has been arrested.' A 
remarkable instance of the exercise of the power is found in the 
case of Longworth v. HopCy in which the pursuer, by \)2.y'\xi% Lotu^v^nh 
arrested some trifling sums in Scotland, was enabled to sue the I'Macph: 

In action for editor of the Saturday Review for damages for libel, although the 
Judges admitted that the mere fact of publication in Scotland 
would not have been sufficient to found proceedings in the locus 
delicti against the foreigner who had published. But, on the 
other hand, it is always said that the property seized must not be 
so small as to make the seizure illusory. It is difficult to say 
whether the familiar illustration of ' the umbrella, the hat, or the 

* toothpick ' being seized, and founding jurisdiction effectively, is 
good law or not. 
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Chapter The * forty-days rule ' (No. IL above) creates, as we have seen, Forty days 
! — a domicile for citation within the jurisdiction. 

Under the other rules where the defender is abroad and such Edictai 
citation within the jurisdiction is not provided for, he is summoned ow form. 
before the Courts by means of Edictal Citation. The ancient Dictionary 
form of this practice was by citation published at the Market of Scotland. 
Cross in Edinburgh and the Pier and Shore of Leith : but this Pr^ti^ of 
was discontinued by the Judicature Act, 6 Geo : IV., c 120, and s^sbn!] ° 
the modern form substituted, which in the Court of Session is as 
follows : — 

Edictal citations, charges, publications, citations and services New 
as against persons furth of Scotland are to be done and performed ^^ **** 
by delivery of copies at the record office of the Keeper of the 
Minute Book, or by a messenger-at-arms putting it in the box 
marked ' Edictal Citations ' at the New Register House. 

An abstract of the copy so delivered, specifying the time of Aiwbwct 
service, the natiure of the writ, the names and designations of the registered, 
parties, and the day against which the defender is called to give 
obedience or to make appearance, is then to be registered in the 
* Register of Edictal Citations/ 

Three separate registers are kept : one for citations on sum- Three kinds 
mouses and orders of service against parties furth of Scotland ; ° ^^^ 
another for citations by virtue of letters of supplement to persons Letters of 

* » * supplement* 

furth of Scotland to appear before any of the inferior Courts (in 
which case they are cited, not as principal defenders, but merely 
for their interest) : and a third for all charges, intimations and 
publications to persons furth of Scotland by virtue of letters other 
than summonses passing the Signet. 

The abstracts are printed and the record is at all times open 
for inspection. 

If two or more defenders are to be cited edictally, delivery at Two or more 
the office of one copy only is sufficient, * provided that such copy 
' bear upon its face that it is delivered for all and each of such 
'persons. (Act of Sederunt, 11 July, 1828, s. 22.) 

A person is held to be furth of Scotland after an absence of ' Furth of 
forty days from his usual place of residence. (Act of Sederunt, ®*^**^'' 
14 Dec, 1805.) Within the forty days he is liable to citation at 
his residence. 

Although there is no provision in the Acts of Sederunt for giving Notice to 
notice of the citation to the defender, yet it is believed, that if his '**^~***'' 
residence furth of Scotland is known, it is the practice to inform 
him of the citation having been issued. 
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jurttdiction The jorisdiction of the Sheriff's Court is uttliimted, but no tfhavUr 
Court. appeal is allowed under £2^ : above that sum an appeal lies to ^ 
cf 70.^ ' the Court of Session, which has also an original jurisdiction* 

The procedure of the Sheriffs Court is regulated by the 

'Sheriff's Court (Scotland) Act, 1876/ 



IndacuB 
of peritioDt 
andperiodft 
ofcnJuye. 



89&40 Vic: 0. 70, 8. 8. 

AU pethioos may, txoept as hereintftcr provided^ proceed ca seven digrs' 
wfttmng or inducbe wfaefe the defepder is within Scoriewl, nnicas in Orkney 
or Shetlend, or in any other idand within Sootli»d» end fonrteen days wlben 
he is In Orkney or Shetland^ or audi otlier island, or b not within SeoUand ; 
and in aU kizkds of execution proceeding upon cxtoicted decrees a soren 
days' charge shall, except as hereinafter provided, be competent and 
sufficient. 



SherifPs 
wanants, 
&C., may b* 
executed 
cdicUlly. 



Wliere 
party cited 
ID EiiEland 
or 



bngian 
Irelaiu 



8. 9. 

It shall be competent to execute edictally any warrant of citation giimted 
or charge on an extracted decree pronounced by a sheriflf against any person 
furth of Scotland, by delivery of a copy thereof at the oflioe of the keeper 
of edictal citations at Edinboigh according to the mode established in regard 
to the execution edictally of citations and charges on warrants of the Court 
of Session ; or by sending to soch keeper in a segistend post-letter a certified 
copy of such warrant or charge, of which copy the keeper shall acknowledge 
the receipt. Every citation or charge so executed e<yctallyiliall be recorded 
in the record of edictal citations or charges against persons forth of Seotlaad 
cited or charged upon warrants proceeding from any sheriff court CheMxa. 

"Where the party cited or charged has a known residence or place of 
business in England or Ireland, a copy of the petition and citation, or of the 
decree and charge, on fdurteen days' indncise, shall be posted in a leglsteied 
letter to the party at sneh address by the offi<)er, whose exeoution shaU bear 
that he has done so. The sheriff-clerk shall in all warrants to cite or cbaige 
persons furth of Scotland insert a warrant to cite or charge edictally. 



Eflectof 
I4>pearance. 



Service of 
schedule in 
arrestment. 



Service at 
market- 
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abolished. 



a. IS. 

(2) A party who appears shall not be permitted to state any objection to 
the regularity of the execution or service as against himself of the petition 
by which he is convened. 

<5) An arrestment shall be ineffectual, when the schedule of arrestment 
shall not have been personally served on the arrestee unless a copy of such 
schedule shall also be sent to the arrestee at his lost-known place of abode 
through the poat by the officer serving the same, who shall certify in his 
execution that he has done so, stating the address to which the copy has 
been sent. 

(6) Service at the market-cross is hereby abolished. 



Ciutionmay By the 'Citation Amendment (Scotknd) Act, 1882 '—45 & 46 
teredT letter Vic: c. 77, scc: 3, — cltation in any civil action or proceeding is 



or 



EDICTAL CITATION. 199 

CUpter allowed to be executed in Scotland by the proper officer, 

by sending to the known resiclence or place of busmesft of the penBon upon 
whom such simuiioiij;, iunant» or Judidal inthMtioa is to be served, or to 
his last known ad4res^ if it continues to be bis legal domicile, or proper 
place of citation, or to the office of keeper of edictal citations, where the Edictal 
summons, warrant, or judicial intimation is required to be sent to diat office, ^^^od» 
a registered letter by post containing the copy of the summons or petition, 
or other document required by law in the particular case to be served, with 
the proper notice or citation subjoined thereto, or containing such other 
dtatioB or notice as may be requtrod in the cimtmstanoes, and such posting 
shall conitttute a legal and valid citatjcm« nlcss the person cited shsii prove 
tiMt such letter was not ie£l or tendered at his known residence or place of 
bttsiness, or at his last known addiess if it oonfcuuKs to be his k^ domicile 
or proper place of citation. 

The following Act of Sederunt of z868, provides the special against 1 
procedure to be followed in the case of defenders in England or EMhi? *° 
Ireland when Edictal Citation is made use of in actions against ^'^'^^ 
them. 



Act of Sederunt anent Bdfctaf Gttations. 

Edinburgh^ December 18, 186a. 

The l^ids En«ct and Deckre-^ 
i. That for the future they will not sustain, any edictal citation against a 
defender, who has a known residence or place of business in England or 
Ireland, as sufficient citation, unless (in addition to such edictal citation) 
ceasQiialHe notice of the sununons or other writ ta be served be glYen 
either to the defender's known agent in. Scotland, if he have any, or to the 
defender himself, at hi» residence or place of business within England or 
IreJbuid. 
ii. That a. r^plstered post letter, posted at the General Post Office in 
Edinburgh fourteen dajrs prior to the first enrolment of the cause, addressed 
to such defender, at his residence or place of business within England or 
Ireland, enclosing a full copy of the summons or other writ, including the 
warrant of citation and citation following thereon, shall be held to be 
reasonable notice within the meaning of this Act. 

ili. That in libelling a summons against a party not designed as resident or 
carrying on business within Scotland, the pursuer shaH either state the 
defender's known residence or place of business, or set forth expressly the 
defender's residence and place of bnsSness (if he be engaged in business) 
are unknown to the pursuer. 

iv. That in all undefended causes enrolled rbefore any Lord Ordinary, where 
a defender is designed in the summons or other writ ad resident, <ir eanyhig 
on business in some particular place within England or Ireland} the Lord 
Ordinary before pronouncing decree in absence ibgainst such de^der,^ 
shall require proof that reasonable notice has been given either to the 
defender's known agent in Scotland, if he any have, or to the defender 
himself at his residence or place of business in England or Ireland ; and 
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the Lord Ordinary shall not pronounce decree in absence against such Q hapU r 
defender, until he is satisfied that such reasonable notice has been given. ^^^ 

▼. That in pronouncing decree in absence against any defender designed in 
the summons or other writ as resident or carrying' on business in some 
particular place in England or Ireland, the interlocutor of the Lord Ordinaiy 
shall eicpressly bear, that the Lord Ordinaiy has been satisfied by proper 
evidence, that reasonable notice of the summons or other writ has been 
given eiUier to the defender's known agent in Scotland, or to the defender 
himself, at his residence or place of business, as the case may be, provided 
that nothing contained in the said interlocutor shall operate to prevent such 
defender from shewing, in a reduction of the said decree in absence, or 
in any such subsequent proceeding, that such reasonable notice was not in 
&ct given. 

vL That nothing in this Act of Sederunt shall apply to actions in which 
personal service on defenders not resident within Scotland is required by 
* The Conjugal RighU (Scotland) Amendment Act, 1861.' 

viL That no notice given under this Act to any defender not resident in 
Scotland, even though given to such defender personally, shall be deemed 
to be personal service of a summons under the 24th section of the Court 
of Session Act, 1868. 

viii. That the provisions of this Act shall not apply to any summons or other 
writ which has been executed prior to the passing of this Act. 

And the Lords appoint this Act to be inserted in the Books of Sederunt, 
and to be published in the usual manner. 

(Signed) John Inqus, LP.D. 
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The Colonies of the Empire have in nearly all cases adopted Colonial 
some procedure for reaching absent defendants ; in a . few 
instances, where foreign law obtains, the practice is also based on 
the corresponding foreign procedure. In those Colonies whose 
laws are based on English principles, and in some others, we 
find a system of service out of the jurisdiction founded either ic/i f. j.. 
on the simple rules of the Common Law Procedure Act, 1852, xii.] 
or on the Rules of Court of 1875. The Rules are gradually 
driving the Statute out of the field, while they in their turn are 
already beginning to give way to the Rules of Court of 1883. 
The Rules, however, are seldom adopted without some slight 
modifications. One very noticeable difiference in procedure in 
many Colonies is the use of the writ, instead of the notice of 
writ, for foreign defendants out of the jurisdiction. 

Some of the variations, moreover, stretch the procedure to a 
somewhat alarming extent : notably in New 2^ealand, where 
substituted service is allowed as an alternative to service out of 
the jurisdiction against absent defendants generally where the 
contract was entered into in the Colony. 

An important constitutional question however arises, not only Coastku* 
with regard to such substituted service, but also as to the whole question 
body of rules for service out of the jurisdiction : Do the powers 
delegated to a Colonial Legislature include the passing of such 
extra-territorial laws at all? Is its jurisdiction unlimited? or is it 
limited to legislating for a class which might for convenience be 



:i. 



202 THE COLONIES. 

called ' colonial subjects ' ? These questions are likely to be chapter 
considered in an appeal now pending before the Judicial Com- ^^^- 
mittee, and the consideration of them must therefore be post- 
poned. It is sufficient to note for the present that in MacUod v. Mtuiud^, 
The Attomty-General for New South Wales^ the Committee has s. wtitt. ' 

t«x:p.4B.]held that the jurisdiction of Colonial Legislatures in criminal 4'j^ 
matters is limited not only to persons in the Colonies, but also to 
offences committed within their territories. 

Service oD lu jRoyal Mail Co: v. Braham^ substituted service, ymitx Roymi mmi 

^^^y. section 19 of the Jamaica Code of Procedure, on the agent (not sniam. 
authorized to sue and be sued) of the company in the Colony 381."^ 
was upheld. The section allows ^s procedure to be adopted in 
actions against a person residing out of Jamaica, but who carries 
on business in Jamaica, and who has no known agent in the 
Colony authorized to accept service on his behalCi 

The defendant's company was a corporation ; and therefore 
the Judicial Committee held that the company was a person 
carrying on business within the Colony, and that service on its 
agent under the section was good. It waa not necessary to go 
into the question of service on the manager of the branch 
business, or to apply the English decisions on this subject, 
because the section allowed service to be made on a servant or 
agent : the trouble of defining a ' head officer ' was therefore 
avoided 

It is dear from what has already been said that legisladon 

^:p. 1x3. dealing with foreign companies carrying on business within a 
Colony is not extra-territorial in its nature, and therefore does 
not fall within the limitation to the powers of a Colonial 
Legislature which may possibly be held to exist. 
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The following Appendix of the Statutes^ Orders, and Rales deiding 
with Service out of the Jurisdiction which have been passed or issued 
at different times, is given both to show the historical growth of legis- 
lation on the subject, and for convenience of reference where old 
decisions have been alhided to in the text. 
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2 & 3 William IV., Chapter 33, 

An Act to effectuate the service of process issuing from the Courts of 
Chancery and Exchequer in England and Ireland respectively. 

[23rd May, 1832.] 

Whereas great inconvenience and delays of Justice arise from the 
defect of jurisdiction in Courts of Equity to effectuate the service of 
their process in such parts of the United Kingdom of Great Britain 
and Ireland as are not within the jurisdiction of the said respective 
Courts ; for remedy whereof be it enacted by the King's Most Excellent 
Majesty, by and with the advice and consent of the Lords Spiritual 
and Temporal, and Commons, in this present Parliament assembled, 
and by the authority of the same, that from and after the passing of 
this Act it shall and may be lawful for the Courts of Chancery and of Courts of 
Exchequer in England respectively, if they shall so think fit, upon and ^^ 
special motion of the complainant or complainants in any suit which £^|]J^^[, 
has been or shall be instituted in such Courts respectively, concerning snits con- 
lands, or tenements, ot hereditaments situate or being within that part S^^c., 
of the United Kingdom called England or Wales, to order and direct "» ^°5^* 
that service in any part of the United Kingdom of Great Britain and to db«ct 
Ireland, and in the Isle of Man respectively, or any subpoena or sub- JJJ^iS* ^ 
poenas, letter-missive or letters-missive, and of all subsequent process ^f^ Pf^t 

, ,-11 jrj^jrj^.i., of the United 

to be had thereon, upon any defendant or defendants m such suit then Kingdom, 
residing in such part of the said United Kingdom or Isle of Man in 
which he, she, or they shall be served, shall be deemed good service 
of, or be made upon such defendant or defendants, upon such terms 
and in such manner, and at such time as to such Courts respectively 
shall seem reasonable ; and that thereupon it shall and may be lawful 
for such Courts respectively to proceed upon such service so made as 
aforesaid as fully and effectually as if the same had been duly made 
within the jurisdiction of such Courts respectively. 

2. And be it further enacted, that it shall and may be lawful for the ch^^ 
Courts of Chancery and of Exchequer in Ireland respectively, if they ^^ ^^^^ 
shall so think fit, upon special motion of the complainant or complain- of Ireland, 
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s ft 3 w. rv. aiits in any suit which has been or shall be instituted in such Courts 

* ^3> respectively, concerning lands, or tenements, or hereditaments situate 

in tuiu oon- or being within that part of the United Kingdom called Ireland, to 

^Z^.,ki order and direct that service in any part of the Kmgdom of Great 

ire^4 ^ Britain and Ireland, and the Isle of Man respectively, of any subpoena 

direct pro- or subpocuas, letteT-missive or letters-missive^ and c^ aU subsequent 

ft^ed uT process to be had thereon, upon any defendant or defendants in such 

of^ffw ^"^^ ^^° residing in such part of the said United Kingdom or Isle of 

Kai^doaL Man, in which he, she, or they shaU be so served, shall be dftffnM 

good service of, or be made upon such defendant or defendants opon. 

such terms, aad in such manner, and at sac^ time as to sudi Courts 

respectively shall seem reasonable ; and that the te up o n it diall and 

may be lawful for soch Courts respectively to proceed upim such 

service so made as aforesaid as fully and as effectually as if the same 

had been duly made within the jurisdiction of such Courts r es p e cti vely. 

With Mb. S* Provided always, and be it finther enattted, that along witli 

SSS-tST^ such sobpcena or letter-missive served under any such order as afbrfr* 



oT^th^ bST ^^^ ^^ ^^ ^^ Courts of Chancery and of Exchequer of England 

be wrved ; and of Ireland respectively, a copy of the prayer of such comfdamant's 

prw:e^ of ^^ ^^^ ^ served upon every such defendant ; and pro v ided aiso^ 

ooot<»v< to that no process of contempt shall be entered upon any such proceed* 

wi£ut ings as hereinbefore mentioned, nor any decree made absolute in any 

qwcuionUr. of ^^ ^aid CouTts of England or Ireland respectively, widiout the 

special order of such Court, upon special motion made for such pur^ 

pose ; Provided alsov that nothing in this Act shall be beld to make 

it compulsory upon the complainant or compkutkaots in any suit in 

any of the respective Courts to serve wiUi process or bring before 

such Courts respectively any party or parties^ person or persons, 

further or otherwise than such complainant or complainants are now 

by law or the practice of such Courts respectiv^y required to do. 
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4 & 5 William IV., Chapter 82. 

An Act to amend and extend an Act of the second year of His Present 4 ft 5 w. iv. 
Majesty, to effectuate the service of process issuing from the Courts ^zJl' 
of Chancery and Exchequer in England and Ireland. 

[15 th August, 1838.] 

Whereas by an Act passed in the second year of the reign of his a w. iv. c 
present Majesty, intitnled ^ An Act to effectuate the Service of Pro- ^^' 
cess issuing from the Courts of Chancery and Exchequer in England 
and Ireland" respectively, certain provisions have been made for 
rendering more effectual the process of the said Courts respectively 
in the cases therein menttoaed : And nvhereas it is expedient to amend 
and extend the said Act in the manner heeeiaafter provided : Be it 
therefore enacted by the King's Most Excellent Majesty, by and with 
the advice and consent of the Lorda Spiritual and Temporal, and 
Commons, in this present Parliament aaseml^ed, and by the authority 
of the same, That ail the provisions contained in the said Act relating Provlsioiia 
to suits mstkiited in the said Couru respectifrely, concerning lands, A<^^iatinc 
tenements, or bereditamenta situate in England or Wales or in to snits con. 
Ireland respectively, shaU be extended and applied to all suits in- ^^"ded to' 
stituted in the said Courts respectively concerning any charge. Hen, ^1^.^*^ 
judgment, or incumbrance thereon, or concerning any money vested charges or 
in* any government or other public stock, or public shares in public i|^^° 
companies or concerns, or concerning the dividends or produce 
thereof; and the provisions in the said Act authorizing the said 
Courts respectiv^y to direct that the said service in any part of the 
United Kingdom of Great Britain or Ireland, or the Isle of Man, 
respectively, of any subpoena or subpoenas, letter-missive or letters- 
missive, and of aU subsequent process to be had thereon, upon any 
defendant or defendants in such suit, then residing in such parts of 
the United Kingdom or the Isle of Man in which he, she, or they 
should be so served, should be deemed good service of or be made 
upon such defendant or defendants, upon such terms and in such 
manner and at such time as to such Courts respectively should seem 
reasonable, and that thereupon it should and might be lawful for 
such Courts respectively to proceed upon such service and fully and 
effectually as if the same had been duly made within the jurisdictions 
of such Courts respectively, shall be and they are hereby extended 
to any defendant or defendants in any such suit or suits as hereinbefore 
mentioned, who shall appear by affidavit to be resident in any place, 
specifying the same, out of the United Kingdom of Great Britain and 
Ireland; and that it shaU and may be lawful for the said Courts 
respectively, on motion in open Court of any of the complainants in 
any such suit, founded upon an affidavit or affidavits, and such other 
documents as may be applicable for the purpose of ascertaining the 
residence of the party and the particulars material to identify such 
party and his residence, and also specifying the means whereby such 
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4ft5W.1v. service may be authenticated, and especially whether there be any 

^^*' British officers, civil or military, appointed by or serving under His 

Majesty, residing at or near such place, to order that service of a 

subpoena to appear and answer upon the party in the manner thereby 

directed, or in case where the said Courts respectively shall deem fit, 

upon the receiver, steward, or other person, receiving or remitting the 

rents of the lands or premises, if any, in the suit mentioned, returnable 

at such time as the said Courts respectively shall direct, shall be deemed 

good service of such party, and afterwards, upon an affidavit of such 

service had, to order an appearance to be entered for such party in 

such manner and at such time as the said Courts respectively shall 

direct, and that thereupon it shall and may be lawfid for such Courts 

respectively to proceed upon such service so made as aforesaid as 

fully and efiectually as if the same had been duly made within the 

jurisdiction of such Courts respectively. 

Service of 2. And be it further enacted that where it shall appear on affidavit, 

b o^^ to be made to the satisfaction of the said Courts respectively, that any 

where defendant in any such suit as hereinbefore mentioned cannot by 

c^,^ be reasonable diligence be personally served with a subpoena to appear 

found. 211^ answer, or that upon inquiry at his usual place of abode he could 

not be found so as to be served with such process, and that there is 

just ground for believing that such defendant secretes or withdraws 

himself so as to avoid being served with the process of such Court, 

then, and in all such cases it shall and may be lawful for the Court to 

order that the service of the subpcena to appear and answer shall be 

substituted in such manner as the Court shall think reasonable and 

direct by such order. 
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GENERAL ORDERS OF THE COURT OF CHANCERY. 

[8th May, 1845.] 

XXXIII. 

Where a Defendant in any suit is out of the jurisdiction of the Court, where 

1. The Court, upon application supported by such evidence as shall o^tVjurL 
satisfy the Court in what place or country the defendant is or may <^<^<m>* 
probably be fotknd, may order that the subpoena to appear to or to x. Courtmay 
appear to and axiswer the bill, may be served on such defendant in such ^^St^^^ 
place or country or within such limits as the Court thinks fit to direct ^«i«* 

2. Such order is to limit a time (depending on the place or country a. Time to 
within which the subpoena is to be served) after service of the subpoena u^^ by^ 
within which such defendant is to appear to the bill, and also (if an ^ oni«r- 
answer is required) a time within which such defendant is to plead, 
answer, or demur, or obtain from the Court further time to make 

his defence to the bill. 

3* At the time when such subpoena shall be served, the plaintiff is ^^^^^^^ 
also to cause such defendant to be served with a copy of the bill, and with copy of 
a copy of the order giving the plaintiff leave to serve the subpoena. ^ wlui^ 

4. And if, upon the expiration of the time for appearing, it appears subpoena. 
to the satisfaction of the Court that such defendant was duly served Jif^idanf* 
with the subpoena, and with a copy of the bill and a copy of the order, default Court 
the Court may, upon the application of the plaintiff, order an appear- S^i^nce 
ance to be entered for such defendant. tobii«it«red. 



CONSOLIDATED GENERAL ORDERS OF THE CQURT OF 

CHANCERY. [H.T. I860.] 

Order X. Rule 7. 

Where a defendant in any suit is out of the jurisdiction of the Court. Order x. 

1. The Court, upon application supported by such evidence as shall ^JJ*^ yn, 
satisfy the Court in what place or country such defendant is or may and 

be found, may order that a copy of the bill, under the Stat. 15 & 16 ^^'z^ 
Vic: c. 86, s. 3, and, if an answer is required, a copy of the in- ^"jJ^J^* ^f 
terrogatories may be served on such defendant in such place or biUandofio- 
country or within such limits as the Court shall think fit to direct. on^^ndant 

2. Such order shall limit a time after such service within which ^J^^fj^ion 
such defendant is to appear to the bill ; such time to depend on the and entering 
place or country within which the copy of the bill is to be served. fo/wS!"" 
And where an answer is required, such order shall also limit a time Article (i). 
within which the defendant is to plead, answer, or demur, or obtain * ^ ^^^ 
from the Court further time to make his defence to the bill 

3. At the time when such copy of the bill shall be served, the Article (3). 
plaintiff shall also cause such defendant to be served with a copy of 

the order, giving the plaintiff leave to serve such copy of the bill. 

4. And if, upon the expiration of the time for appearing, it be shown Article U\ 
to the satisfaction of the Court that such defendant was duly served 

with such copy of the bill and with a copy of the order, the Court may, 
upon the application of the plaintiff, order an appearance to be entered 

for such defendant. (8th May, 184s » Order 33.) 

P 
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THE COMMOH LAW PROCEDURE ACT, J852. 

IS & i6 Victoria, Chapter 6. 



WRITS OF SUMMONS. 

Write for And with respect to the writs for the comin«ioement of personal 
SSrS^ actions in the said Courts against defendants, whether in or out cf 
"*^^'<^°** the jurisdiction of the Courts, be it enacted as follows : 

Personal 2* AU personal actions brought in Her Majeat/s Superior Courts 

where iefen- of Comiuon Law, where the defendant is residing or supposed to 

wSStfth^ reside within the jurisdiction of the said Courts, shall be conunenced 

jarisdfedoQ, by writ of summoQS in the form contained in the Schedule (A) to this 

i^Mc^Xy Act annexed, marked Na* i, and in every such writ and copy thereof 

MMuaoiu in ^^^ placc and county of the residence or supposed residence of the 

fonn No: x of party defendant, or wherein the defendant shall be or shall be supposed 

to be, shall be mentioned ; and such writ shall be issued by any one 

of the officers of the said Courts respectively, by whom like process 

hath been heretofore issued from such Court, or by such other officer 

as the Court shall direct. 

• • • • 

Procecdinfft 17* The service of the writ of summons, wherever it may be prap- 
tona?£Cioe tlcable, shall, as heretofore, be personal i but it shall be lawful for the 

effeGted^ut P^*^^^ ^ *PPly ^^^ ^^^^^ ^^ ^^^ <^ affidavit, to the Court out of 
defendant which the writ of suDunons issued, or to a Judge ; and in case it shall 
wriTaQd ^ appear to such Court or Judge that reasonable efforts have been made 
^j^* to effect personal service, and either that the writ has come to the 
knowledge of the defendant, or that he wilfully evades service of the 
same, and has not appeared thereto, it shall be lawful for such Court 
or Judge to order that the plaintiff be at liberty to proceed as if 
personal service had been effected, subject to such conditions as to 
the Court or Judge may seem fit. 
As to actions 18. In casc any defendant being a British subject is residing out of 
Snt£h sob- the jurisdiction of the said Superior Courts, in any place except in 
jectsresidiog Scotland or Ireland, it shall be lawful for the plaintiff to issue a writ 
juri^ictipn of summons in the form contained in the Schedule (A) to this Act 
Q^JgJ"®' annexed, marked No; 2, which writ shall bear the indorsement con- 
tained in the said form, purporting that such writ is for service out of 
the jurisdiction of the said Superior Courts ; and the time for appear- 
ance by the defendant to such writ shall be regulated by the distance 
from England of the place where the defendant 19 residing ; and it 
shall be lawful for the Court or Judge, upon being satisfied by affidavit 
that there is a cause of action, which arose within the jurisdiction, 
or in respect of the breach of a contract made within the jurisdiction, 
and that the writ was personally served upon the defendant, or that 
reasonable efforts were made to effect personal service thereof upon 
the defendant, and that it came to his knowledge, and either that the 
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defendant wilfully neglects to appear to such writ, or that he is living c. l. p. Acd 
out of the jurisdiction of the said Courts in order to defeat and delay ^* 
his creditors, to direct that from time to time the plaintiff shall be at 
liberty to proceed in the action in such manner, and subject to such 
conditions, as to such Court or Judge may seem fit, having regard to 
the time allowed for the defendant to appear being reasonable, and to 
the other circumstances of the case : provided always, that the plain* 
tiff shall and he is hereby required to prove the amount of the debt or 
damages claimed by him in such action, either before a jury upon a 
writ of inquiry, or before one of the Masters of the said Superior 
Courts, in the manner hereinafter provided, according to the nature 
of the case, as such Court or Judge may direct ; and the making such 
proof shall be a condition precedent to his obtaining judgment. 

19. In any action against a person residing out of the jurisdiction As to action 
of the said Courts, and not being a British subject resident out of the fim^n 
jurisdiction, the like proceedings may be taken as against a British J^JH* ^ 
subject resident out of the jurisdiction, save that, In lieu of the form of dictmof 
writ of summons in the Schedule (A) to this Act annexed, marked cS^^*"** 
No: 2, the plaintiiT shall issue a writ of summons according to the 
form contained in the said Schedule (A), marked No: 3, and shall in 
manner aforesaid serve a notice of such last-mentioned writ upon the 
defendant therein mentioned, which notice shall be in the form con^- 
tained in the said schedule also marked No: 3 ; and such service shall 
be of the same force and effect as the service of the writ of summons 
in any action against a British subject resident abroad, and, by leave 
of the Court or a Judge, upon their or his being satisfied by affidavit 
as aforesaid, the tike proceedings may be had and taken thereupon. 



82. A writ for service within the jurisdiction may be issued and Writs fort 
marked as a concurrent writ with one for service out of the ][UJ JftjwSt 
jurisdiction, and a writ for service out of the jurisdiction may be j«risdicuon^ 
issued and marked as a concurrent writ with one for service within cumntand 
the jurisdiction. vicevtrsA, 

23. Any affidavit for the purpose of enabling the Court or a Judge ^*^?^'* " 
to direct proceedings to be taken against a defendant residing out to be swom 
of the jurisdiction of the said Courts may be swom before any ^JjJJ ' 
consul-general, consul, vice-consul or consular agent for the time 

being, appointed by Her Majesty at any foreign port or place ; and 

every affidavit so swom by virtue of this Act may be used and shall 

be admitted in evidence, saving all just exceptions, provided it 

purport to be signed by such consul-general, consul, or vice-consul 

or consular agent, upon the proof of the official character and 

signature of the person appearing to have signed the same. 

Provided always SSSJ'lo' 

be felony. 

24. From the time when this Act shall commence and take effisct. Distringas 
so much of the said Act of his late Majesty King William the Fourth 2^^^^^ 
as relates to the writ of distringas, and the proceedings thereon, <»"<> proceed 
whether for the purpose of compelling appearance or for proceedings abolished. 
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C L. P. Act, to outlawry, shall be repealed, except so far as may be necessary for 
^^ the purpose of giving effect to proceedings already taken, or to be 
taken after the commencement of this Act, under or by reason of any 
writ of distringas issued before the commencement of this Act, or 
under any rule or order authorizing the issuing of such writ, and made 
before the commencement of this Act 



SCHEDULE A. 

Ho: 2. 

Writ where the defendant, being a Britleh eubjeot, resides 

out of the Jurisdiction. 

Victoria by the grace of God, &c. 

To C. D., of , in the county of 

We command you, that within [Aen insert a sufficUnt numher of days within 
which the defendant might appear^ with ftfirenee to the distance he may be at 
from England] days after the tervioe of this writ on you, inclusive of the day 
of such service, you do cause an appearance to be entered for you in our Court 
of , in an action at the suit of A. B. ; and take notice, that 

in defiudt of your so doing the said A. B. may, by leave of the Court or a 
Judge, proceed therein to judgment and execution. Witness, etc 

Memorandum to be subscribed on the fVrit, 

N.B.— This writ is to bt served within {six) calendar months from the date 
thereof, or, if renewed, from the date of such renewal, including the day 
of such date, and not afterwards. 

Indorsement to be made on the Writ brfore the Service thererf. 

This writ is for senrice out of the jurisdiction of the Court, and was issued 
by £. F., of , attorney for the said plaintiff, or this writ 

was issued in person by A. B., who resides at [mention the cify, town^ or 
parish, and also the name of the hamlet, street, and number of the house of the 
plaintiff^ s residence, if any such]. 

The indorsement required by the Sth section should be made on this writ, but 
should aUow the defendant the time limited for appearance to pay the debt and 
costs.* 



Indoruemeni * '^* plaintiff daims £ for debt, and £ for costs, and if the amount 
raqiiired by thereof be paid to the plaintiff or to his attorney within [here insert the number 
^^' ^' of days limited for appearance] days from the service hereof further proceedings 
will be stayed. 
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Mo: 3. 

Writ where the defendant, not being a British subject, ^' ^'ss;.^**' 

resides out of the Jurisdiction. 

Victoria by th« grace of God, &c. 

To C. D., late of , in the county of 

We command yon, that within [hereins£ri a sufficient number of days within 
yf^ch the defendant might appear with reference to the distance he may be at 
from England] days after notice of this writ is served on you, inclusive of the 
day of such service, you do cause an appearance to be entered for you in our 
Court of , in an action at the suit of A. B. ; and take notice, 

that in default of your so doing the said A. B. may, by leave of the Court or a 
Judge, proceed therein to judgment and execution. Witness, etc 

Memorandum to be subscribed on the Writ, 

N.B. — Notice of this writ is to be served within (six) calendar months from 
the date thereof, including the day of such date, and not afterwards. 

Indorsements as in other eases. 



NOTICB OF THE FORBGOING WrIT. 

To G. H., late of [Brighton, in the County of Sussex] or now redding at 
[Paris^ in France], 

Take notice that A. B., of , in the county of 

England, has commenced an action at law against you, C D., in Her Majesty's 
Court of Queea's Bench, by a writ of that Court, dated the day 

of , A.D. 18 ; and you are required within days 

after the receipt of this notice, inclusive of the day of such receipt, to defend 
the said action, by causing an appearance to be entered for you in the said 
Court to the said action ; and in default of your so doing the said A. B. may, 
by leave of the Court or a Judge, proceed thereon to judgment and execution. 
[Here state amount of claim as required by the %th section^ but aUawing the 
defendant the time limited for appearance to pay debt and costs,] 

(Signed) A. B., of , &c 

or 
£. F., of , &C. 

Attorney of A* 
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THE RULES OF COURT, 187S. 



Writ for 

ttrvioe 

abroad. 



Order tl. Rule 4. 

No writ of summons for service out of the jurisdiction, or erf which 
notice is to be given out of the jurisdiction^ shall be issued without the 
leave of a Court or Judge. 



Rute 5. 

Fomof writ A wTit of suoMnoas to be served out o£ the jurisdiction or of which 

|^J^<* notice is to be giren out of the jurisdiction, s^all be in Form No: 2 

in Part i of Appendix (A) hereto, with such variations as circumstances 

may require. Such notice shall be in Form No: 3 in the same part, 

with such variations as circumstances may require. 

Service out of tA0 JuriadioUon. 
Order XL Rule t 

Servica oat Service out of the jurisdiction of a writ of summons or notice of 
S^f^nT'ir ^ ^^ ^^ summons may be allowed by the Court or a Judge whenever 
what caMs. the whole or any part of the subject-matter of the action is land or 
stock or other property situate within the jurisdiction, or any act, 
deed, will or thing affecting such land, stock or property, and whenever 
the contract which is sought to be enforced or rescinded, dissolved, 
annuUed, or otherwise affected in any such action, or for the breach 
whereof damages or other relief are or is demanded in such action, 
was made or entered into within the jurisdiction, and whenever 
there has been a breach within the jurisdiction of any contract 
wherever made, and whenever any act or thing sought to be restrained 
or removed, or for which damages are sought to be recovered was or 
is to be done or is situate within the jurisdiction. 



Cireum* 
stances to 
be con- 
sidered by 
Ihe Judge. 



Rule la. 

Whenever any action is brought in respect of any contract which 
is sought to be enforced or rescinded, dissolved, annulled or otherwise 
affected in any such action, or for the breach whereof damages or 
other relief are or is demanded in such action, when such contract 
was made or entered into within the jurisdiction, or whenever there 
has been a breach within the jurisdiction of any contract wherever 
made, the Judge in exercising his discretion as to granting leave 
to serve such writ or notice on a defendant out of the jurisdiction, 
shall have regard to the amount or value of the property in dispute or 
sought to be recovered, and to the existence in the place of residence 
Scotland and ^ ^^ defendant, if resident in Scotland or Ireland, of a local court 
* ' ' of limited jurisdiction, having jurisdiction in the matter in question, 
and to the comparative cost and convenience of proceeding in 
England, or in the place of such defendant's residence, and in all the 
above-mentioned cases no such leaVe is to be granted without an 



Ireland. 
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affidavit stating the particulars necessary for enabling the Judge r. s. c 
to exercise his discretion in manner aforesaid, and all such other 'ili 
particulars (if any) as he may require to be shown. Affidaviu 

Rule 2. 

In Probate actions service of a writ of summons or notice of a writ Probate 
of summons may by leave of the Court or Judge be allowed out of the 
jurisdiction. 

Rule 8. 

Every applicaticm for an order for leave to serve such writ or notice A^4*^' ^ 
on a defendant ovt of the jurisdiction shall be supported by evidence, ° ^ 
by affidavit^ or otherwise, showing in what place or country such 
defendant is or probably may be found, and whether such defendant 
is a British subject or not and the grounds upon which the application 
is made. 

Rvie 4. 

Any order giving leave to effect such service or give such notice Time for 
shall limit a time after such service or notice within which such *pp**™**^ 
defendant is to enter an appearance, such time to depend on the 
place or country where or within which the writ is to be served or 
the notice given. 

Rule 5. 

Notice in lieu of service shall be given in the manner in which writs Service of 

« , notice in lieu. 

of summons are served. of writ. 
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Ho: 2. 
Writ far Senuoe out of the Jurisdiction, or where notice 
in Lieu of Service is to be given out of the Jurisdiction. 

187 lA<r€ put Utter und numder]. 
In the Hlg^ Ccwrt of Justice, 

' '■  Division^ 

Between A. B., PlaintifiP*. 
and 
C» D. and E, F., Defendants.. 

Victoria by the grace of Ood, kc. 

To C. D., of 

Wc command you, C. D., that within [Aen insert the number of days directed 
hy the Court or a Judge ordering the service or notice] after service of this writ 
[or notice of this writ^ at the case may be\ on you, inclusive of the day of rach 
service, yon do cause an appearance to be entered for you in the 
Division of Oar High Court of Justice in an action at the rait of A. B. ; and 
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R. S. C take notice, that in default of your so doing the plaintiff may, by leave of the 
'^ys* Court or a Judge, proceed therein, and judgment may be given in your 
absence. 
Witness, &c 

Memorandum to he subscribed on the Writ, 
N. 6. —This writ is to be served within {twelve) calendar months from the 
date thereof, or, if renewed, from the date of such renewal, including the 
day of such date, and not afterwards. 
The defendant [or defendants'] may appear hereto by entering an appearance 
[or appearances] either personally or by solicitor, at the [ ] 

office at 

Indorsements to he made on the Writ before issue thereof. 

The pkintifPs claim is for, &c. 

This writ was issued by £. F., of , solicitor for the said 

plaintiff, who resides at , or^ this writ was issued by the 

plaintiff ia person, who resides at {mention the city, town, or parish^ and also 
the name of the street and number of the house of the piaintif^s residence^ 
ifanjf.] 

Indorsement to be made on this Writ after Service thereof 

This writ was served by X. Y. on L. M« [the defendant, or one of the 
defendants], on Monday, the day of , tS • 

(Signed) X. Y. 

N.B. — This writ is to be used where the defendant or all the defendants^ or 
one or more defendant or defendants is or are out of the jurisdiction. 

Ho: 8. 

Notioe of Writ in Lieu of Service to be given out 

of the Jurisdiction. 

1 87 [here put letter and nuntber\ 

Between A. B., Plaintiff, 
and 
C. D., E. F., and G. H., Defendants. 

To G. H., of 

Take notice that A. B., of , has commenced an action 

against you, G. H., in the Division of Her Majesty's High Court 

of Justice in England, by writ of that Court, dated the day of , 

A.D. 18 i which writ is indorsed as follows [copy in full the indorsements]^ 
and you are required within days after the receipt of this notice, 

inclusive of the day of such receipt, to defend the said action, by causing an 
appearance to be entered for you in the said Court to the said action ; and in 
default of your so doing, the said A. B. may, by leave of the Court or a Judge, 
proceed therein, and judgment may be given in your absence. 

You may appear to the said writ by entering an appearance personally, or 
by your solicitor, at the [ ] office, at 

(Signed) A. B., of , &c 

X. Y., of , &c 

In the High Court of Justice, Solicitor for A. B. 

 Division. 
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THE RULES OF COURT, 1883. 



Order II. Rule 4, 

No writ of summons for service out of the jurisdiction, or of which Lcftve to 
notice is to be given out of the jurisdiction, shall be issued without j!^i^ii^d«L 
the leave of the Court or a Judge. 

Rule 5. 

A writ of summons to be served out of the jurisdiction, or of which F<»» of writ 
notice is to be given out of the jurisdiction, shall be in one of the out^^^ 
Forms Nos: 5, 6, 7, and 8 in Appendix A, Part L, with such variations J""*"**""*- 
as circumstances may require. Such notice shall be in one of the 
Forms Nos: 9 and 10 in the same Part, with such variations as 
circumstances may require. 

Service out of the Jurladtotlon. 
Order XI. Rule 1. 

Service out of the Jurisdiction of a writ of summons or notice of a ^° «»<«». 
writ of summons may be allowed by the Court or a Judge whenever — of writ, etc., 

{a) The whole subject-matter of the action is land situate within 5f jurSS* 
the jurisdiction (with or without rents or profits) ; or tion- 

{b) Any act, deed, will, contract, obligation, or liability affecting 
land or hereditaments situate within the jurisdiction, is sought to be 
construed, rectified, set aside, or enforced in the action ; or 

(<:) Any relief is sought against any person domiciled or ordinarily . 
resident within the jurisdiction ; or 

{d) The action is for the administration of the personal estate of 
any deceased person, who at the time of his death was domiciled 
within the jurisdiction, or for the execution (as to property situate 
within the jurisdiction) of the trusts of any written instrument, of 
which the person to be served is a trustee, which ought to be executed 
according to the law of England ; or 

{e) The action is founded on any breach or alleged breach within 
the jurisdiction of any contract wherever made, which, according to 
the terms thereof^ ought to be performed within the jorisdiction, 
unless the defendant is domiciled or ordinarily resident in Scotland 
or Ireland ; or 

(/) Any injunction is sought as to anything to be done within the 
jurisdiction, or any nuisance within the jurisdiction is sought to be 
prevented or removed, whether damages are or are not also sought in 
respect thereof; or 

(g) Any person out of the jurisdiction is a necessary or proper 
party to an action properly brought against some other person duly 
served within the jurisdiction. 



3l8 APPBHDIX. 

K- S. c Wliere leave is asked from tlie Comt or m Judge to serve a writ 

^— tinder the last preceding rale, in Scotland or in Ireland, if it shaB 

^^ffjZi *PP^^ ^ ^^ Coot or Judge that tlvre may be a cwaine t remedy 

fatob^ In Scodaodor Irdaad (as the case may be), tlie Court or Judge shall 

have regard to the comparative cost and convenience of p t<T i r «i ding 

in England, or in the place of residence of the defendant, or person 

sought to be served, and particularly in cases of small drmawds to die 

powers and jurisdiction, under the statutes establishing or r^^niadng 

• them, of the Sherifi* Courts, or SmaU Debts Courts in Scotland, and 

of the Civil BiU Courts m Ireland, respectively. 

Rule 8. 

TH^m* In Probate actions service of a writ of summons or notice of a writ 

of summons may by leave of the Court or a Judge be allowed out of 
the jurisdiction. 

Rule 4. 

Aiigficition Every afqilication lor leave to serve such writ or notioe on a dcfen- 
Mpmrt«i hf dant out of the jurisdiction shall be supported by afidavit or other 
*^^^^**^ evidence, stating that in the belief of the deponent the plaintiff has a 
good cause of action, and showing in what place or country such 
defendant Is or probably may be found, and whether such defoidant 
is a British subject or not, and the grounds upon which the applica- 
tion is made ; and no such leave shall be granted unless it shall be 
made sufficiently to appear to the Court or Judge that the case is a 
proper one for service out of the jurisdiction under this order. 

Rule 6. 

Ord«r to fix ^y order giving leave to effect sudi service or give such notice 

appcannoe. shall limit a time after such service ok notice within which such 

defendant is to enter an appearance, such tune to depend upon the 

place or country where mr within which the writ is to be served or the 

notice given. 

Rule 6. 

Notice In, When the defendant is neither a British subject nor in British 
lieu of writ. <iominions, notice of the writ, and not the writ itself, is to be served 
upon him. 

Rule 7. 

NotiM in Notice in lieu of service shall be given in the manner in which writs 
lervioe. o^ summous are served. 
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Y0SM8. 
APPENDIX A.— Part I. 

tlo: 5. 

Writ for Servioe out of the Joriadhtion^ or where tlotioe r. s. c. 

in iieu of Servioe is to be given out of the Jurisdiction, 'ifi: 

(0. n., f. 9.) 

18 l^e^ptit iAe letter and numierl. 

In the High Court of Justice, 

   Division. 

Between A« B., Plaintifi^ 

«nd 

C. D., Defendant. 

Victoria, by the Qmce of God, &c. 
To C. D., of 

We command yon, C, D,, that within [kere insert the number cfdays directed 
hy the Court or Judge ordering the service or notice"] after the service of this writ 
[or notice of this writ^ as the ccue may be] on yon, inclusive of the day of such 
service, you do cause an appearance to be entered for you in the 
Division of our High Court of Justice in an action at the suit of A. B. And 
take Dotioe^ tint ia ds&idt of your so doing the plaintiff may proceed therein, 
and judgment may be g^ven in your absence. 
Witness ^^ 

Mtmorandum to be tmbxribod on the Wrii* 
N.B.*— This writ is to be served wkhin twelve calendar months ikom the 
date thereof, or, if renewed, within six calendar months from the date of 
the last renewal, including the day of such date, and not afterwaids. 
The defendant [or defendants'] may aj^ear hereto by enterii^ an appear- 
ance [or appearances] either personally Off by solicitor at the Central Office, 
Royal Courts of Justice, London. 

Indorsement to be made on the Writ before issue thereof 
The plaintifTs claim is for, &c. 

This writ was issued by the said plaintiff, who resides at , or 

this writ was issued by E. F., of whose address for service is , 

solicitor for (he said plaintiff, who resides at, , «r, this writ 

was issued by G. H., of , ^Hiose address for service is , 

agent for « of , solicitor for the said plaintiff, 

who resides at , [mention the city^ town, or parish, and also 

the name of the street and number of the house of the plaintiff^ s residence^ 
ifanfy 

Indorsement to be made on the IVrit after servia thereof. 
This writ was served by me at , on the defendant 

on , the . , 18 . 

Indorsed the day of , 18 • 

(Signed) 
(Address) 

Indorsement to be made on the Writ before the issue thereof 
N.B.— This writ is to be used where the defendant or all the defendants, 
or one or more defendant or defendants is or are out of the jurisdiction. 
When the defendant to be served is not a British subject, and is not in 
British dominions, notice of the writ, and not the writ itself, is to be 
served upon him. 
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R. s. c Ho: 6. 
1883. 

— Speoially Indorsed Writ for Servioe out of the Jurisdiotion, 

(0. IL, r. A.) 

[fftadifi^t as in No: 5.] 

Victoria by the grace of God, &c., to , of » in 

the of 

berrfdavT' ^* command yon that within • days after service t of this writ 

directed by on yoQ, indiisiye of the day of such service, you cause an appearance to be 
Judge.^ entered for you in an action at the suit of . And take notice 

t If notice of that in default of your so doing the plaintiff may proceed therein, and judgment 
Gloved' *** ""^y ^ given in your absence. 

insert here Witness, &C. 

"ofnotioc." 

N.B.— This writ is to be served, &c. [as in Form No, 5, supra\. 

Appearance is to be entered at the Central Office, Royal Courts of 

Justice, London. 

Statement of Claim ;— 
The Plaintiff's claim is 

Particulars : — 

Place of Trial 

(Signed) 
• Insert nnm- And jf [<^8uch sum as maybe allowed on taxation] for costs. If 

r^'^^^ the amount claimed is paid to the plaintiff or his solicitor or 

appeanroa. t^gcnt within * days from service t hereof, further proceedings will be 

tifnodoe to stayed. 

^^^hm '^" '^^ '"" issued, &c. [see Form 5, supra\ 
'* of nodoe." This writ [or notice of this writ] was served, &c. 

N.B. — This writ is to be used, &c. [as in Form 5, supra]. 



Ho: 7. 

Writ from Distriot Registry for Servioe out of the 

Jurisdiction, (o. n., r. 5.) 

i8 [Aere put the letter and number\ 

In the High Court of Justice, 

■' Division. 

Between A. B., Plaintiff, 
and 
C. D., Defendant. 

(Manchester) District Registry. 

Victoria by the grace of God, &c., to , of • 

We command you, &c. [as in last Form\, 
Witness, &c. 

N.B.— This writ is to be served, &c \as in Form No: 5, supra\, 

adtf^of ^ defendant who resides or carries on business within the above-named 
omoe. district must enter appearance at the office of the registrar of that district.* 
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A defendant who neither resides nor carries on business within the said R* S. C 
district may enter an appearance either at the office of the said registrar or at _i 
the Central Office, Roys^ Courts of Justice, London. 

The plaintiff's claim is 

This writ was issued by, &c. 

(N.B.«— Zi^ address far service must he within the jurisdiction*) 

This writ \or notice of this writ] was served, &c. 

N.B.— This writ is to be used, &c. \as in Form No: 5, supra]. 



No: 8. 

Specially Indorsed Writ from District Registry for Service 

out of the Jurisdiction (o. n, r. 0.) 

[Headitiff, as in No: 7«] 

Victoria by the grace of God, &c. 

We command you, &c. [as in Form 5, supra\. 

Witness, &c 

N.B.— This writ is to be served, &c. [as in Form 5, su^a\ 

A defendant who resides, &c. [as in Form 7]. 

A defendant who neither resides, &c. [as in Form 7]. 

Statement of claim and Particulars as in Form 6, su^a. 
This writ was issued by, &c. 

(N,B, — 7^ address for Service must be within the district,) 

This writ [or notice of this writ] was served, &c. 

N.B. — ^This writ is to be used, &c. [as in Form 5, supra\. 

Ho: 9. 

Notice of Writ in lieu of Service to be given out of the 

Jurisdiction. (O. il, r. 5.) 

[Title^ &*c., as in No: 5.] 

To G. H., of 

Take notice that A* B., of , has commenced an action against 

G. H. in the Division of Her Majesty's High Court of Justice in 

England, by writ of that Court, dated the day of , A.D. 18 , 

which writ is indorsed as follows [co/^y in full the indoruments} ; and you are 
required within days after the receipt of this notice, inclusive of the day 

of such receipt, to defend the said action by causing an appearance to be 
entered for you in the said Court to the said action f and in deiault of your so 
doing, the said A. B. may proceed therein, and judgment may be given in your 
absence. 
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R. S- C You may appear to the said writ byeotmng an apptarafcce petsonally or 
1B83. by yoar solicitor, at iht Central Office, Royal Coorta of Justtoa, London. 

(Signed) A. B., of , Ac 

«r 
X. Y., of , &c 

In the High Courts of Justice, Solicitor for A. B. 

 Diviaion. 

No: 10. 

Notice of Writ in Ihu 0/ Semoe to be given out of the 

Jurisdiction, (o. n., r. 5.) 

District Registry Form. 

To , of 

Take notice that , of , has commenced an action against 

you in the Division of Her Majesty's High Court of Justice in 

England, by writ of that Court, dated the day of i iS , which 

writ is indorsed as follows : — 

And you are hereby required within days after the receipt of this notice;, 
inclusive of the day of such receipt, to defend this action by causing an 
appearance to be entered for you thereto ; and in default of your so doing, the 
said may proceed therein, and judgment may be given in your absence. 

If you reside or carry on business within the above-named district, appearance 
is to be entered at the office of the registrar for that district. 

If you do not either reside or carry on business within the above-named 
district, appearance is to be entered either at the office of the said registrar or 
at the Central Office, Royal Courts of Justice, London. 

(Signed) 

This notice was served by, &c. 

N.6. — This notice is to be used where the person to be served is not a 
British subject, and not in British dominions. 
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Section IIL 

/^Hloreement for Coats, (o. m., r. 7.) 

AdJ to the usual form$ >^ 

And £ for costs; and if the amount claimed be paid to the plaintiff or 

his solicitor within four days [or if the writ is to be served out of the jurisdiction, 
or notice in lieu of service allowedi insert the time for appearances limited by 
tha rules] from the service hereof, further proceedings will be stayed. 
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Time to be Limited for Entering Appearance after Seruloe 
out of the Juriadiotion of Writ or Notloe of Writ 

It has become necessary, having regard to the increased facilities given by 
the General Post Office, conseqtient upon the great extension of railway and 
steamboat comnmnication within the last thirty or forty yeaxs, to revise the 
table of times for appearance after service out of the jurisdiction which has 
been hitherto in use in the Registrar's Office. 

The time allowed for entering appearance after service out of the jurisdiction 
is, as a general rule, doable the ordinary time it takes to reach the place where 
the defendant is, or probably may be found, and die first column of die table 
(extracted from the Post Office Handbook) Qontains the approximate time 
occupied in course of post from London to the places mentioned in the second 
column. 

To the time allowed for appearing after service abroad there has in all cases 
been added the eight days allowed for appearing after service within the 
jurisdiction, and, when the place is difficult of access, a further slight addition 
has been made. 

It will also be generally advisable to allow a certain area for service, not 
limited to the actual place where the defendant is, or probably m^y be found ; 
but in such cases care should be taken to allow sufficient further time to admit 
of service at the most distant point of that area — f^. when the service is to be 
' at Paris or elsewhere in the Republic of France,* the time allowed for Nice, 
and not for Paris, should be inserted. 

Registrar's Office, 15th July, 1886. Approved, 

P, J, King, 

Senior Registrar. 
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Table of Time to be limited for Entering Appearance after 

SERVICE out of THE JURISDICTION OF WRIT OR NOTICB OF WRIT. 



Postal 

Tabte 

of Time 

occupied. 



Name of Place. 



Days 

forap- 

pMr> 

ancc. 



II 

II ... Aden . « • . 
Africa: 

4 ••• North Coast • 

17 West Coast . 
15 Amsterdam • 

15 Antigua • • • 
••• II Antwerp . • • 
39 ••• Argentine Republic . 
28 ••• Ascension . 

5 ... Athens • • • • 
39 ••• Auckland (New Zea- 
land), vid San Fran- 
cisco . . . . 

16 ••• Bahamas • 

18 ... Bahia . . . . 



30 

16 

42 

10 

38 

10 

66 
64 

ao 



88 
40 

44 



Postal 

Tabte 

of Time 

occupied. 



Nane of Place. 



Days 
for ap- 
pear- 
ance. 



I 

I 

13 
I 

32 

I 

18 



I 

I 

9 

18 

••• 



t*» jsaie • . . • 

... Barbadoes . . • 

18 Barcelona . 

... Batavia . • 

6 Bayonne 

•«. Bdise (fiffitish Hon- 
duras), vid New Or- 
leans • • • . 

a Berlin .... 

••• JBennuda, zfid Halifax 

••• Berne «... 

•.. Beyiout \ * • 

..« Bombay • . • 

22 Bordeaux • 

••• Borneo (North) . 



10 
34 

14 

72 

12 



46 
12 

38 
12 
2d 

44 
10 

90 
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Postal 




Days 


Postal 




Days 


Table 


Name of Place. 


for ap- 


Table 


Name of Place. 


for ap- 


of Time 




pear- 


of Time 




pear- 


occupied. 




ance. 


occupied. 




ance. 


t. i 






t 


§ 






& 1 






& 


X 






I 2 


Bremen . • 


12 


3 




Gothenburg 


. H 


2 18 


Brindisi . • 


, 14 


14 




Goree (Africa) . 


. 36 


45 ••• 


Brisbane • 


. 98 


10 




Grand Canary . 


. 28 


23 ... 


British Columbia 


. 54 


14 




Grenada • 


. 36 


14 12 


British Guiana . 


. 38 


24 




Grey Town . • 


. 56 


... 10 


Brussels 


10 


14 


15 


Guadaloape 


38 


2 ... 
20 ••• 


Buda Pesth . 
Buenos Ayres • ^ 


12 


26 




GuavaaulLvAl Pananu 


I 60 


. 66 


• •• 


• • • 

16 


Hague, The 


10 


21 ... 


Bushlre (Persian Gulf 


1 50 


I 


8 


Hamburg • . 1 


12 


29 ... 


Busreh (Persian GulQ 


66 


16 


• • • 


Havana 


. 40 


3 12 


Cadiz • • . < 


. 16 


37 


•   


Hong-Kong 


82 


6 ••• 


Cairo . • . • 


» 20 


24 


»#• 


Honolulu . . t 


. 56 


21 ... 


Calcutta 


• 50 


10 


•  • 


Iceland 


. 30 


41 ••• 
32 ... 


Cald^ra. vi4 Panf^ma 1 


. 90 

. 72 


35 


*• • 


Inhambane (Africa) . 


. 78 


Callao „ 


I 


xo 


Interlaken . . * 


12 


35 — 


Cameroons (Africa) « 


. 78 


38 


• • * 


Iquique, vid Panama . 


. 84 


24 ... 


Cape Coast Castle , 


. 56 


•  • 


#•• 


Ireland 


10 


21 ••• 


Cape Town . 


. 50 


18 


• t « 


Jamaica . • « 


. 44 


24 ..t 


Carthagena (Colombia 


I) 56 


12 


•  • 


Jeddah (Arabia) . 


• 32 


.*• ••• 


Channel Islands . 


> 12 


33 


• m0 


King George's Sound 


74 


2 ... 


Christiania . . 1 


14 


21 


• a* 


Kurrachee • 


50 


40 ... 


Cobija . . . « 


88 


31 


• • « 


Lagos (Africa) . 


70 


... 15 


Cologne 


10 


23 


•  1 


LaGuayra . 


54 


20 ... 


Colombo (Ceylon) . 


48 


3 


23 


Lisbon . . . . 


. 20 


21 ... 


Colon . . . . 


. 50 


47 


• • « 


Loanda (Africa) . 


102 


43 •. 


Congo (Africa) . 


94 


I 


12 


Lucerne 


12 


5 ••• 


Constantinople, vil 




••* 


22 


Lyons . . . « 


10 




Varna 


• 24 


5 


«• • 


Madeira 


18 


8 ... 


Constantinople, vk 




20 


• * t 


Madras 


48 




Brindisi . . , 


24 


2 


. • . 


Madrid 


14 


2 ... 


Copenhagen • 


14 


3 


12 


Malaga 


16 


42 ... 


Coquimbo, vid Magel- 




4 


12 


Malta . . • . 


18 




Ian ... 4 


. 93 


... 


** * 


Man (Isle of) 


10 


>•> 


Cyprus. 


• 24 


I 


6 


Maiseilles . • < 


12 


36 ... 


Delagoa Bay 


. 80 


14 


• •  


Martinique . 


36 


14 12 


Demerara . 


► 38 


20 


 » I 


Mauritius . • 


48 


14 8 


Dominica • 


. 38 


40 


• •• 


Melbourne . 


88 


I 12 


Dresden 


12 


I 


12 


Milan • . . . 


14 


35 -. 


Falkland Islands 


. 78 


35 


... 


MoUendo, tfid Panama 


i 78 


36 ... 


Fernando Po 


, 80 


19 


•* * 


Monrovia (Africa) 


46 


44 <•• 


Fiji . . . , 


. 100 


26 


... 


Monte Video 


60 


  

2 ... 


Florence 


14 


15 


... 


Montserrat (West In 




I 8 


Frankfort-on-Maine . 


12 






dies) . . . , 


. 38 


38 ... 


Gaboon (Africa) . 


. 84 


3 


12 


Moscow 


18 


I 4 


Geneva 


12 


27 


 •  


Moulmein . 


62 


I 17 


Genoa . . . . 


12 


26 


  • 


Mozambique, vid Brin 




4 ... 


Gibraltar . 


16 






disi . . • . 


60 
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Postal 




Days 


Postal 




Days 


R. S. C 


Table 
of Time 


Name of Place. ^ 


for ap- 
pear- 


Table 
of Time 


Name of Place. 


for ap- 
pear- 


1883. 


occapied. 




ance. 


occupied. 




ance. 




1 i 






t 


i 








5 as 






i 


& 








I i6 


Munich 


14 


16 


12 


St. Thomas . 


42 




24 ... 


Muscat 


56 


10 


 •  


St. Vincent . 


28 




2 20 


Naples .... 


16 


13 


12 


St. Vincent (West 






26 ... 


Natal .... 


60 






Indies) 


36 




8 ... 


Newfoundland . 


24 


53 


... 


Samoa . . • • 


114 




10 ... 


New York . . . 


28 


16 


... 


San Francisco . 


40 




I 13 


Nice .... 


14 


27 


... 


Santa Martha (Colom* 


1 




9 ... 


Nova Scotia (Halifax) 


26 






bia) • . . • 


62 




I 8 


Nuremberg . • • 


12 


2 


12 


Santander . 


14 




3 20 


Odessa .... 


18 


25 


... 


Santos (Brazil) . 


58 




38 ... 


Old Calabar (Africa) . 


84 


24 


• .« 


Savanilla • 


56 




4 ... 


Oporto .... 


16 


t f • 


.*• 


Scotland (mainland) . 


10 




22 ... 


Panama 


52 


« • • 


... 


„ (islands) 


14 




... 10 


Paris .... 


10 


18 


... 


Senegal . • 


44 




28 ... 


Payta, vid Panama . 


64 


23 


... 


Seychelles • 


54 




• * • • • • 


Pekin .... 


142 


42 


... 


Shanghai 


92 




26 ... 


Penang 


60 


17 


... 


Sierra Leone • 


42 




16 ... 


Pemambuco 


40 


28 


... 


Singapore . 


64 




36 ... 


Perth (Western Aus- 




3 


10 


Stockholm . 


16 






tralia) 


80 


I 


 • • 


Strasbom^ . 


10 




20 


Point de Galle . 


48 


I 


6 


Stuttgart . 


12 




z6 ... 


Port au Prince • 


40 


6 


12 


Suez . . . . 


22 




50 ... 


Port Darwin 


108 


43 


ft* 


Sydney 


94 




15 ... 


Porto Rica (San Juan) 


38 


9 


• •  


Teneriflfe . 


26 




25 ... 


Puerto Cabello . 


58 


10 


fit 


Tiflis (Caucasus) 


28 




33 ..• 


Punta Arenas (Magel- 




3 


• f • 


Trieste. 


16 






lan) . . . 


74 


14 


13 


Trinidad . . . 


38 




10 ... 


Quebec 


28 


I 


10 


Turin . • . . 


12 




29 ... 


Quillimane (Africa) . 


66 


39 


• • • 


Valparaiso, vid Ma< 


 




24 ... 


Rangoon 


58 






gellan 


94 




2 IS 


Riga . . . . 


16 


43 


• • • 


ValparaisOyV^ Panam 


a 94 




28 ... 


Reunion . • 


64 


2 


4 


Venice . . . . 


, 14 




21 ... 


Rio de Janeiro . 


50 


25 


• • • 


Vera Crux . 


. 58 




2 18 


Rome • . . . 


16 


I 


20 


Vienna . • 


14 




... 13 


Rotterdam . 


10 


3 


• • • 


Vigo . 


. 14 




34 ... 


Saigon (Cochin China] 


76 


42 


f • • 


Wellington (New Zea 






18 ... 


St. Helena . 


44 






land), vid San Fran 






IS 23 


St. Kitt's . 


40 






Cisco . 


. 94 




13 13 


St. Lucia . 


36 


43 


t«e 


Yokohama . 


. 94 




I 2 


St. Nazaire (France) . 


12 


21 


•  • 


Zanzibar 


. 50 




3 ... 


St. Petersburg . 


16 


I 


6 


Zurich . 


. 12 
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TERRITORIAL WATERS JURISDICTION ACT, 1878, 

41 & 42 Victoria^ Chapter 73. 

An Act to regulate the Law relating to the Trial of Offences com- 
mitted on the Sea within a certain distance of the Coasts of Her 
Majesty's Dominions. 

[i6th August, 1878.] 

Whereas the [rightful jurisdiction of Her Majesty, her heirs and 
successors, extends and has always extended over the open seas 
adjacent to the coasts of the United Kingdom and of all other parts 
of Her Majesty's dominions to such a distance as is necessary for the 
defence and security of such dominions : 

And whereas it is expedient that all offences committed on the open 
sea within a certain distance of the coasts of the United Kingdom 
and of all other parts of Her Majesty's dominions, by whomsoever 
committed, should be dealt with according to law : 

Be it therefore enacted by the Queen's most Excellent Majesty, by 

and with the advice and consent of the Lords Spiritual and Temporal, 

and Commons, in this present Parliament assembled, and by the 

authority of the same, as follows : 

Short title. 1. This Act may be cited as the Territorial Waters Jurisdiction 

Act, 1878. 

Amendment 2* An offence Committed by a person, whether he is or is not a 

totht ^*'" subject of Her Majesty, on the open sea within the territorial waters 

jurisdiction or Her Majesty's dominions, is an offence within the jurisdiction of 

Admiral. the Admiral, although it may have been committed on board or by 

means of a foreign ship, and the person who committed such offence 

may be arrested, tried, and punished accordingly. 

Restriction 3. Proceedings for the trial and punishment of a person who is not 

S? jSSJiid-''" * subject of Her Majesty, and who is charged with any such offence 

«n8« for as is declared by this Act to be within the jurisdiction of the Admiral 

of ofieocef shall not be instituted in any court of the United Kingdom, except 

with the consent of one of Her Majesty's Principal Secretaries of 

State, and on his certificate that the institution of such proceedings 

is in his opinion expedient, and shall not be instituted in any of the 

dominions of Her Majesty out of the United Kingdom, except with 

the leave of the Governor of the part of the dominions in which such 

proceedings are proposed to be instituted, and on. his certificate that 

it is expedient that such proceedings should be instituted. 

Provisions as 4* On the trial of any person who is not a subject of Her Majesty 

to procedure, foy ^ offence declared by this Act to be within the jurisdiction of 

the Admiral, it shall not be necessary to aver in any indictment or 

information on such trial that such consent or certificate of the 

Secretary of State or Governor as is required by this Act has been 

given, and the fact of the same having been given shall be presumed 

unless disputed by the defendant at the trial ; and the production of a 

document purporting to be signed by one of Her Majesty's Principal 
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Secretaries of State as respects the United Kingdom, and by the 4i&42Vic: 
Governor as respects any other part of Her Majesty's dominions, and ^' 
containing such consent and certificate, shall be sufficient evidence 
for all the purposes of this Act of the consent and certificate required 
by this Act. 

Proceedings before a justice of the peace or other magistrate 
previous to the conuoiittal of an offender for trial or to the determina- 
tion of the justice or magistrate that the offender is to be put upon 
his trial shall not be deemed proceedings for the trial of the offence 
committed by such offender for the purposes of the said consent and 
certificate under this Act. 

5. Nothing in this Act contained shall be construed to be in Saving as m 
derogation of any rightful jurisdiction of Her Majesty, her heirs or ^ *^'°°' 
successors, under the law of nations, or to afibct or prejudice any 
jurisdiction conferred by Act of Parliament or now by law existing in 
relation to foreign ships or in relation to persons on board such ships. 

6. This Act shall not prejudice or affect the trial in manner Saving as to^ 
heretofore in use of any act or piracy as defined by the law of nations, P*"^' 

or affect or prejudice any law relating thereto ; and where any act of 
piracy as defined by the law of nations is also any such offence as is 
declare^ by this Act to be within the jurisdiction of the Admiral, such 
offence may be tried in pursuance of this Act, or in pursuance of any 
other Act of Parliament, law, or custom relating thereto. 

7- In this Act, unless there is something inconsistent in the context. Definitions, 
the following expressions shall respectively have the meanings herein- 
after assigned to them ; that is to say, 

' The jurisdiction of the Admiral,' as used in this Act, includes ' Jurisdio 
the jurisdiction of the Admiralty of England and Ireland, or either Adm^/* 
of such jurisdictions as used in any Act of Parliament ; and for the 
purpose of arresting any person charged with an offence declared by 
this Act to be within the jurisdiction of the Admiral, the territorial 
waters adjacent to the United Kingdom, or any other part of Her 
Majesty's dominions, shall be deemed to be within the jurisdiction of 
any judge, magistrate, or officer having power within such United 
Kingdom, or other part of Her Majesty's dominions, to issue warrants 
for arresting or to arrest persons charged with oflfences committed 
within the jurisdiction of such judge, magistrate, or officer : 

* United Kingdom' includes the Isle of Man, the Channel Islands, 'United 
and other adjacent islands : Kingdom.' 

*The territorial waters of Her Majesty's dominions,' in reference 'Territorial 
to the sea, means such part of the sea adjacent to the coast of the o/^h^ 
United Kingdom, or the coast of some other part of Her Majesty's Majesty's ^ 
dominions, as is deemed by international law to be within the terri- 
torial sovereignty of Her Majesty ; and for the purpose of any offence 
declared by this Act to be within the jurisdiction of the Admiral, any 
part of the open sea within one marine league of the coast measured 
from low-water mark shall be deemed to be open sea within the 
territorial waters of Her Majesty's dominions : 

'Governor,' as respects India, means the Governor-General or the 'Governor. 
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41 ft 4s Vic: Governor of any presidenqr ; and where a British possession consists 
^73- of several constituent colonies, means the Governor General of the 

whole possession or the Governor of any of the constituent colonies ; 

and as respects any other British possession, means the officer for 

the time being administering the government of such possession ; 

also any person acting for or in the capacity of Governor shall be 

included under the term ' Governor : ' 
•Oflence.' 1 'Offence' as used in this Act means an act, neglect, or default of 

such a description as would, if committed within the body of a county 

in England, be punishable on indictment according to the law of 

England for the time being in force : 
'Ship.' 'Ship' includes every description of ship, boat, or other floating 

craft: 
' Foreign ship ' means any ship which is not a British ship. 



•hip.' 
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Absconding, 

necessary to ' evasion of service/ 79 
Action in Rem, See Admiralty. 
Actor SequUur Forum Rei^ see also Forum Ret 

position of the maxim in modem systems of law, xxxviii 
meaning of the maxim in Roman law, xxxix, Ixxi 
had no application to foreigners in Roman law, xl 
mle as to Scotch and Irish defendants based on, 42 
Address for Sbrvicb, 

service of documents in the action at, on plaintiff, 131, 132 

„ „ ,1 defendant, 132 

in case of the registration of trade-marks, 151 
Administration, 

of personal estates, action for, Ixx, 20 
of insolvent estates 

in bankruptcy, where person dies insolvent, 169 
where debtor died out of England, petition to be presented to High 
Court, 169 
Admiralty, 

action in personam 

service abroad in, governed by Order XI., 4, 15s 
action in rem 

service of documents in, on owner abroad, 133, 156 
nature of the action examined, liv, 156, 157 
service of writ on ship, 156 

„ „ „ good although owners abroad, 156 

owner brought within jurisdiction of the Court for purposes of action, 

1S6 

execution in personam in, 157 
effect of appearance in, 157 
Advbrtisbmbnt, 

substituted service by, 68, 72 
service by, of documents in the action, 132 
Affidavit, 

practice of the Court where doubt as to whether cause falls within Order 

XL, 15 
for leave to serve out of the jurisdiction, 46 
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Affi dav iT^continued. 
to be candid, 46 
points to be dealt with, 47 
examples of insufficient, 47 
title of; 48 

exercise of Court's discretion on, 48. Sei Discretion. 
of defendant on application to discharge order, 50 
may not go into merits of the case, 50 
may shew cause of action to be non-existent, 50, 51 
extent to which he may controvert plaintiffs facts, 50 
may shew plaintiff's case bad in law, 53 

€»g, existence of foreign judgment which Court will recognixe, 52 
pendency of suit abroad, 53 
cause of action statute barred, 53 
may shew plaintiff's case to be frivolous and vexations, 53 
of service, before proceeding for de&ult of appearance 62 
use of foreign equivalent to, 62 
,, „ affidavit, 62 
on application for order for substituted service, 67 
Agent, 

service of injunction on, 32 
where agent tortfeasor, 32 
action for injunction against, 32 
joinder of, in action against principal, 40 
example of exercise of discretion which authority denied, 51 
contract to appoint, to accept service, 73 
service on, not recognized by English law, 74 
except if authorized to sue and be sued, 75 

may be by special or general authority, 76 
sanctioned under old Chancery practice, 74 
where agent specially connected with subject of action, 75 
or manager on behalf of firm, 76, 83, 89 
employment of in England is not carrying on business in England by 
firm, 93 

employment of in England is not carrying on business in England by cor- 
poration, 117 

business of, distinguished from business of firm or of corporation, 93 117 

law in some of the Colonies as to service on, 201 
Alienage, 

declaration of, 57 
Allegiance, 

English procedure not based on, xlix' 

right of administering justice follows, 56 

double, difficulties of, 57 
Amended Writ, 

indorsement on for service abroad, 9, 140 
where claim altered, service of, 133 

limit of power of amendment, if service abroad, 134 
Ambassador. See Minister. 
•Any Relief,' 

use of expression in Order XI., rule l {e)y 18 

to whom rule applies, xlix 

to be taken subject to rule of jurisdiction, Ixv 
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Appeal, 

from refusal to allow service, 49 

application to discharge order not an appeal, 49 

judgment given abroad pending, effect of, 53 

service of notice of, on respondent out of the jurisdiction, 132 

,, „ on appeal to House of Lords, 132 

„ „ „ to Judicial Committee of Privy Coandl, 132 

Appearance, 

times for, 54, 223 

address for service, 54 

on undertaking to accept service dispenses with service, 58 

default of, 61 

plaintiff may proceed in action, 61 

by infant or person of unsound mind, 61 

appointment of guardian ad Utemj 61 
service of notice of application, 61 

affidavit of service before proceeding, 62 
effect of, 64 

conditional, not allowed, 64 
under protest, 64 
waives irr^[ularity of service, 65 

but not nullity, 66 
by solicitor without authority, 65 

„ in ignorance of objection to the jurisdiction, 65 
by partners^ 84, 87 

under protest, by person served as partner, 84 
by partner to garnishee order, 109 
service of documents in the action, where no, 131 
effect of in Admiralty action in rem^ 157 
Arrestum JurisdicHonis Fundanda Causdj 

creation of principle by Roman-Dutch Law, xli 
result of principle, in action on foreign judgment, 31 
practice in Scotland, 195 
Attachment, 

for failure to appear to writ of subpoena, xliii 
of debts owing from a firm, 109, 137 
„ service of garnishee order, 137 
„ „ on judgment debtor not required, Z37 



Balance Order, 

service of out of the jurisdiction, 171 
effect of, 172 

decisions of French Courts as to, 172 
Bankruptcy, 

construction of section defining acts of, with regard to foreignersi lix 
condition of domicil or usual residence of debtor for presentation of 

petition, 19 
substituted service of notice and petition, 7 1 
petition, where to be presented, 162 

to High Court if debtor out of the jurisdiction, 162 

substituted service of, 162 

service out of the jurisdiction of, 163 
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BANKRUPTCY^«0M/Mr«A/. 

bankruptqr notice, service of, 163, 166 

substituted service in case of evasion, 163 

service of abroad must be in respect of English judgment, 166 
service of certain other proceedings, where debtor out of the jurisdiction, 

163 

service of documents on other people abroad not allowed, 164 

cases of disclaimer by trustee, 164 
jurisdiction of the Court, 165 
service is subject to, 164 
foreigners in England, 164 
acts of bankruptcy committed by foreigners, 164 
condition of residence within a year, 165 
„ English domicil, 165 

„ „ „ burdenof proof on creditor, 166 

general principles as to application of Act to foreigners, 166 
jurisdiction of Court over debtors to the estate abroad, 167 
„ „ creditors of the estate abroad, 167 

where creditors have proved for their claims, 167 
service of summons to compel them to bring in ftinds received, 168 
Court has jurisdiction in consequence of proof of claim, 168 
trustee entitled to recover money already received, 168 
administration of estates of persons dying insolvent, 169 
Bastardy, 

service of summons on putative father out of the jurisdiction not allowed, 

161 
temporary absence immaterial, if last place of abode in England where 

service may be effected, 163 
jurisdiction of the Court in, 162 
evasion of service, 162 
Belgium, 

convention with Great Britain relative to companies, 128 
Bill, 

contract to pay by, action on, 22 
Branch Office, 

of corporation, service at, 117 

Cause of Action, 

interpretation of term in C.L.P. Act, 1852, xlv 
Cestui Que Trusty 

out of the jurisdiction, practice, liv, 179 
C.F.I., 

contracts, action on, 27 
Chancery, 

old procedure in, for dealing with absent defendants, xliii 
procedure under General Orders, xUv, 3, 209 
„ „ Consolidated Orders, xliv, 3, 209 

„ „ Rules of Court, xliv, 48 

enture abolition of old practice by the Rules of Court, 15, 147 
practice on motion to set aside service, 63 
old practice as to service on agents, 74 
„ „ evasion of service, 77 

,, „ service of summonses, petitions, &c., 149 
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Charging Order, 

on shares, action to enforce, 29 

service of notice of, 136 
Chief Clerk, 

jurisdiction of as to issue of writ, 10, 48 
Citation, 

service of, 159. Sei Divorce. 
Clerk, 

of unincorporated body, no substituted service on, 71 
Co-contractor, 

may insist on joinder of other co-contractors, 38, 86, 88, 96 
Co-defendants, 

jurisdiction in respect of, Ixz, 35 

joinder of, under rule i (/), and service out of jurisdiction on, 35 

substituted service on, 7a 
Code Napoleon, 

practice under, xlv 
Colonial Judgment, 

action on, 29. Ski Foreign Judgment. 
Colonial Subjects, 

treated as foreigners under this practice, xlix 

application of rules of service on partnerships to colonial partners, too 
Colonies, 

area of jurisdiction of Courts in, 4 

procedure in, 56, 201 

ho substituted service on agent for the Government of, 71 

recognize service on agents, 74, 202 

application of British statutes to, 100 

power of Imperial Parliament over, loi 

application of Russell v. Cambefort to British subjects domiciled in, zoi 

constitutional question involved in Colonial procedure against absent 
defendants, 201 

limit of power in criminal legislation, 202 
Common Law, 

maxims, xxxvii 

old procedure against absent defendants, xlii 
Common Law Procedure Act, 1852 

inteipretation of ' cause of action ' in, xlv, 21, 28 

action on foreign judgment under, service, 29 

procedure under 

as to service out of the jurisdiction, xliv 
as to evasion of service, 77 
form of writ against absent foreigners, 78 
service on corporations, 113 

on whom service to be effected, 1 18 

writ in personal actions where defendant within jurisdiction, s. 2, 210 

where personal service cannot be effected, and defendant evades service, 
8. 17, 210 

action against British subjects out of the jurisdiction, s« 18, 210 
„ foreigners „ „ s. 19, 21 1 

concurrent writs, s. 22, 21 1 

affidavits, s. 23, 211 

distringas iXufXa^t^L^ s. 24, 21 1 
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Ftrwu : writ where defendant a Britisli subject out of the joriifictiDn, 2is 
•» tt foreigner ,, „ aij 

notice of writ, 213 
Companies Act, 186a, 
registration uider, lao 
application of to Scotland and Ireland, 121 
Company. See aUo Coeporation. 

taking shares in, analogy with using register of tnule>niarks, Ivi, 174 

canjing on Uisintai in Kngland, injonction agpinat» 31 

service on registered, in England, 118 

registration of under Companies Act, lao 

Older lor calls cannot be served out of the jurisdiction, 169^ 173 

even on Britiih subject, 170 
serrioe of notices, Ac, 170 
service of notice of calls, 170 
cost of decisions as to service abroad 

of notice of intention to make call, 171 
of balance order, 171 
of sommons against director, 171 
service of notice of ^^pointment to settle list of oontiifaatories, 171 

„ summons for payment of dividends out of Court, 171 
calls cannot be rcooveied by balance oider fromcontribatinies abroad, lix, 
172 
effect of balance order, 172 
decisions of French Courts as to^ 172 
actions on foreign judgments on procedure similar to balance order, 

172 
express piovisioa in articles that disputes to be settled by foreign law 

enforced against shareholder, 173 
express provision in foreign law that disputes to be settled by foreign law 

enforced against shareholder, 173 
foreign law as to election of domicile for service recognised, 173 

„ „ service out of the jniisdietion probably reoogniaed, 1 73 
Scotch practice as to, 195 

COMPfcTBNCB, 

use of term 'jurisdiction ' as equivalent to^ Ixiv 

CONCUERBNT REMEDY, 

in Scotland or Ireland, consequence of existence of, 43, 44 

existence of generally, under exercise of discretion, 47 
Concurrent Suits, 

effect of existence of, on exercise of discretion, 53 
CoNcuRUUfT Writs, 

how issued, 11 

for service within and without the jurisdiction, 11, 79 

to be used when different times for appearing, 11 

when leave required for issue, 12 

used when parties joined, 12 

when used for same defendant, 12 

enlaigeoMnt of time for issue, 12 

law as to, effect on old law as to evasion of service, 80 

application of practice to partnerships, 96 

Consul, 

action against under * usual residence * clause, 19 
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Consular Courts, 

area of jurisdiction of, 4 
established by Order in Council, 5 
Contracts, 

made within the jurisdiction, no inherent jurisdiction of the Courts over, Ivi 

affecting land, service out of the jurisdiction, 17 

for rent of land abroad, Ixvii, 17 

jurisdiction in cases o^ reason for divergence of rules, Izviii 

general principle that intention of parties governs interpretation of, Ixix 

for compensation for tenant right, 17 

to repair, 18 

actions on, where defendant domiciled or usually resident in Scotland or 

Ireland, 20, 42 
to submit to jurisdiction of the Courts, 73 
with appointment of agent, 73 
how far Courts can act on it, if no agent, 74 
rule under C. L. P. Act, 1852, Ixv, 21, 28 

„ Rules of 1875, ^i 
alteration in Rules of 1883, 21 

meaning of expression ' which ought to be performed within the juris- 
diction,' 21 
application of rule that debtor must find his creditor, ai, 23 

payment by bill, 22 
rule incorporated into contract as an implied term, 22 
place of performance may be inferred from drcnmstances, ^3 
limitation of this principle, 23 
contract of indemnity, 23 
application of rule that debtor must pay on demand, 23 
contracts which may be performed anywhere, 24 
„ wiiere duty is negative, 35 
place of breach corresponds with place of performance, 26 
place of performance 

in contracts to deliver goods, 20 
„ c. f. i., 27 

I, f. o. b., 27 

case of contract broken by entering into a second contract, 28 

„ breach of promise of marriage, 28 
meaning of 'alleged contract ' in rule i («), 28 

example of non-existent contract, 51 
rule applies strictly to contracts, 29 
application of rule to actions on foreign judgments, 29 
where doubt exists as to existence o^ plaintiff put on undertaking to 

prove, 15, 52 
of indemnity, to be performed within the jnrisdictioQ for third«party notice 

to issue, 143 
liquidator must sue foreign contributories on their contracts, 172 
Convenience, 

how considered in actions for injunctions, 35 
„ „ where concurrent remedy exists in Scotland or Ireland, 45 

„ „ under general exercise of discretion, 47 

Conventions, 

between Great Britain and other Powers relative to companies, 128 
effect of, 129 
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CO-RBSPONDBNT, 

jttrifdiction of Divorce Court over, 160 
Corporation. Su also Company. 
itoognixed u a legal persost iia 
lervice on, out of the jurisdiction, under C. L. P. Act, 1882, not allowed, 1 13 

„ t» M Order XL, allowed, 113 

carrying on bttuneis in England, is present in the jurisdiction, 113 

may have two domiciles, and be subject to two jurisdictions, 1 14 

distinction between firm and corporation carrying on business, 1 14 
carrying on business in England, service of ordinary writ, 115 
service at principal place abroad under Order XL, 115 
carrying on business in England does not amount to domicil, 115 
domicile of, 115 

principles apply to other than trading corporations, 1 16 
cause of action may have arisen abroad, 116 
meaning of carrying on business in England, 1 16 

branch office, 1 16 

distinct from business of agent, 117 
on whom service to be effected on behalf of corporations, 117 

service of writs on corporations, 118 
,1 notice on companies, 118 

rule as to notices sent by post, 118 
service on corporations applicable to foreign companies in England^ 118 
head officer to be served, 118 

service on numager of agency business not allowed, 119 
branch business to be carried on by a head-officer to validate service, 

119 
County Court cases, 119 
corporation of foreigners abroad carrying on business in England, 120 

,1 formed in England, but carrying on business solely abroad, lao 

Scotch and Irish companies carrying on business in England, 120 

decision that service to be at registered office in Scotland or Ireland* 
120 

different attempts to serve Scotch companies, 121 

application of Companies Act to Scotland and Ireland, 121 
recognition of corporations created by foreign law, 122 

right to sue as such, 122 

proof of corporate creation, 122 
if corporate liability has not attached, rules as to firms apply, 123 
question of incorporation depends on foreign law, 123 
by what law partnership liability to be determined, 123, 124 

„ „ incidence of liability among partners to be determined, 124 
varieties of foreign corporations, 124 

socUtS en commoMdiie^ 125 
procedure of Ux fori should be used which is suitable to liability of the 

persons sued, 126 
procedure of lex fori to govern service on foreign corporations abroad in 

English action, 127 
Scotch and Irish companies, 127 
liability of partners by Scotch law, 127 

conventions between Great Britain and other Powers relative to com- 
panies, 128 
service of third-party notice on, 182 
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Counter-claim, 

against pUintiflT, 139 

„ persons not parties to original action* 139 

indorsed : service out of the jurisdiction not allowed, 140 

defendant must bring fresh action, 141 
case must fall within Order XI., 141 
County Courts, 

decisions of as to service on corporations, 1 19 

service where defendant is out of England, 183 

substituted service and notice in lieu of service, 183 

probable limit of rule as to substituted service, 184 
„ „ extra-territorial jurisdiction, 184 

service on firms, 184 
„ where person carries on business in name of firm, 185 

jurisdiction of the County Courts, 185 
Court of Appeal, 

practice on motion to set aside service where order made by, 63 

extent to which appeal involved in motion, 63 
Courts, 

inherent power of to issue notice in certain cases, lii 

their relation to Parliament, Ix 
Covenant, 

to repair, action on» 18 
Criminal Courts, 

rule of ventii for trials in, xxxviii 

ar«i of jurisdiction under Territorial Waters Act, 5, 226 



Debtor, 

to find his creditor, effect of rule, 21, 23, 25 
to pay on demand „ „ 23 
rights of joint, 86 

English domicil of, burden of proof on petitioning creditor, 166 
to bankrupt's estate, jurisdiction over abroad, 167 
Defence, 

cannot raise question of jurisdiction, 66 

good defence to be shewn for judgment by de&ult to be set aside, 73 
Defendant, 

affidavit on application to set aside service, 50. Set Affidavit. 
Discovery of Documents, 

service of summons for, out of the jurisdiction, 133 
Discretion, 

exercise of, by the Court in granting leave, 16, 48. See Affidavit. 
comparative cost and convenience of concunent remedy, 47 
absence of remedy in defendant's country, 48 
example, where defendant a foreign Minister, 49 
in frivolous and vexatious actions, 49 

existence of cause of action with chance of success, sufficient, 49 
exercise of by the Court on application to discharge order, 49 
Court to review its own decision, 49 

if argument necessary to defendant's contention, service to stand, 52 
where question of law involved, 52 
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DiSCEBTIOM— fM/l'mM^. 

where ooncanent toit ii pending, 53 

under general pow to diuDiH fitivokMt aad vcbbISob ■c6a■[^ 53 
DimiCT RiciSTftAit 

juriidiction of as to issae of writ, la 
Distringas^ Writ of» 

to compel appearance, xliit, 68 
to proceed to outlawry, xllii, 78 
abolished, 211 
DnroRCB, 

in what cases sertice out of the jur i aJ kr ti oB allowed, 15S 

service out of the jurisdiction of petition, 159 

substituted senrice of petition, 159, 160 

personal senrice of citation, 159 

return of citation into Registry, 159 

rules to apply to all instrunwnts requiring personal serriee, 159 

jurisdiction of Court, 159 

over foreigners abroad, 159 
general principles on which substituted service allowed, 160 
jurisdiction over co-respondent, 160 
Documents other than Writs, 
service of, 130 

must have statutory authority, 131 
Irish practice, 131 
in thi action on parties to thi action 

of which personal service required, 131 

where no appearance, 131 

on plaintiff out of the jurisdiction, 131 

on defendant „ „ 133 

„ who has gone abroad after service, 133 

notices of appeal, on respondents out of the jarisdicttoa, 132 
by advertisement, or substituted service, 132 
to House of Lords, 13a 
to Judicial Committee of Privy Council, 132 

general principle, 132 

substituted service, 133 

in Admiralty action in rt$n^ 133 
amendment of writ altering form of daim, 133 
of judgment for execution, 134 

when leave required, 134 
of summons for appointment of receiver, 134 

„ for equitabte execution generally, 135 

of notice of charging order, 136 
of application for stop order, 136 
on garnishee within the jurisdiction, 137 

on judgment debtor not required, 137 
in thi taction on newpartiis 

rules of joinder, 138 

amended writ on new defendant out of the jurisdiction, 139 

indorsed counter-claim on added party, not allowed, 140, 148 

counter-claim on original plaintiff out of the jurisdiction, 141 
Third-party notices 

rule as to issue, 141 
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Documents other than Writs— contifnttd. 

defendant claiming against co-defendant, 143 
may be served out of the jurisdiction, 143, 148 
where third-party in Scotland or Ireland, 142 

„ ,a firm or corporation, 142 

contract to Ml within Order XL, 143 
Interpleader summonses 

service out of the jurisdiction allowed by Q. B. D«, 144 
discussion of decision, 144 
earlier decisions, 145 

result of allowing service on subsequent action, 146 
Summonses^ Petitions, dfc, 

of originating summonses, not allowed out of the jurisdiction, 147 
old Chancery practice, 149 
service of modem decisions, 149 

where submission to the jurisdiction, service allowed, 150 
where adverse claimant, only allowed under Order XI., 150 
where no adverse claimant, intimation may be given abroad, 150 
of order to tax solicitor's bill, not allowed, 150 
of motion to rectify register of trade-marks, 151 
on comptroller, ^51 
on party interested, 151 
the address for service, 151 
general summary of principles, 153 

DOMICIL, 

who included in * persons domiciled,' 19 

revival of domicil of origin, 19 

in Scotland or Ireland, effect of in actions on contract, 20 

e£fect of, in action on foreign judgment, 29 

in England, service on defendant in Scotland or Ireland, 42 

for service by contract, 73 

„ by foreign company law, 173 

rule of Rtissall v. Cambefort does not depend on, lOO 

effect of English, where foreign firm sued abroad, loi 

not considered where service against the firm, 105 

in England, of partners, result under Order XLVIIL4, 107 

corporation carrying on business in England not domiciled, 115 

in England, of debtor, condition of bankruptcy jurisdiction, 165 
Domicile, 

of corporation, Z14, 115 
Domicilium, 

jurisdiction founded on in Roman Law, xxxbc, zl 

service at, in Roman law, xl 

efiect of, Ixxi 

Evasion op Service, 

substituted service of bankruptcy notice on account of, 71 
under C. L. P. Act, 1852, s. 17, 76, 77 
>» »> »> s. 18, 77 

>i M » 8. 19, 77 

„ Rules of Court, 76, 78, 79 
„ old Chancery practice, 77 
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Evasion op Service — cofUinued, 
questions involved, 77 
residence abroad not sufficient, 78 
under old law, evasion must have been wilful, 78 
probably meant ' absconding,' 79 
law, if it exists, does not apply to foreigners, 79 

„ „ only applies to absconding British subjects, 79 
how affected by rules as to concurrent writs, So 
in bastardy, 162 
in bankruptcy, 163 
Evidence, 

inquiry as to relative cost of, where concurrent remedy exists in Scotland 
or Ireland, 43 
Execution, 

within the jurisdiction in actions against absent defendants, xlvi 
of judgment against partnership, 85, 87, 107 

„ ,, on property of partners, 87 

on garnishee order against firm, limited to firm property, 109 
in case of person trading as firm, 1 11 
of judgment, service, 134 

in personam on Admiralty judgment in action m rem^ 157 
EquUabli Executum^ 

within the jurisdiction in actions against absent defendants, xlvi 
service of summons for appointment of receiver, 134 
application ^x/offr for, 135 
service of summonses under Order L., rule 6, 135 
for sale of goods, &c., 136 
for preservation of property, &c., 136 

EXTSKRXTORIALITY, 

of embassies and legations, 6 
of English „ „ in foreign countries, 6 
of ships of war, 7 

service on Ministers of foreign countries to third Powers, 49 
Extra-territorial Legislation, 
general effect of, Ixi 

Firm. See Partnership. 
F.O.B., 

contracts, action on, 27 
Foreign Firm, 

meaning of, 89, 97 

application of Order XLVIII^ to, 92, 108 
existence as such not recognized by English procedure, 102 
Foreign Judgment, 

recognition of in actions against absent defendants, xlvii 

„ „ where defendant a subject of State issuing process, xlvii 

„ M „ M of a third State, xlvii 

analogy to action on, in case of action on English judgment against an 

absent foreigner, Ixii 
action on, whether within rule i {e) 

where defendant domiciled or usually resident in England, 89 
under C.L.P. Act, 1852, 29 
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Foreign Judgments — continued, 

under Order XI., nijie i W, 29 
nature of the action, 30 
action on original cause of action, 30 
doctrine of non-merger, 30 

where jurisdiction depends on presence of property in jurisdiction, 31 

existence of on same cause of action, effect on exercise of discretion, 52 

„ n n f% where judgment no bar, 

52 
given abroad pending appeal, 53 

effect of, in cases against shareholders of foreign companies, 172 

Foreign Jurisdiction, 

in Oriental countries, 4 

in uncivilized countries, 5 

Foreign Law, 

recognition of corporations created by, 132 

question whether persons sued are incorporated or not must depend on, 123 

probably determines liability of partners, 125 

M n incidence of liability among partners, 125 

Foreigner, 

abroad, writ not served on, Ivii, 55 

power of Parliament to legislate for, Iviii 

acts of bankruptcy by, lix, 164 

jurisdiction over, when domiciled in England, 19 

„ „ when usually resident in England, 19 

plaintiff, effect of where concurrent remedy exists in Scotland or Ireland, 45 

form of writ against absent, under C. L. P. Act, 78 

no evasion of service by, 79 

jurisdiction over when member of partnership, 90. See Partnership. 

application of Order XLVIIIi4 to, io9 

company of foreigners for carrying on business solely in England, 120 

jurisdiction of Divorce Court over, 159 

Forms, 

in Palatine Court, 188 

in Hig^ Court of Ireland, 192 

under C. L. P. Act, 1852, 212 

„ Rules of Court, 1875, 215 

„ Rules of Court, 1883, 219 

• Forty-days Rule,* 194-197 

Forum Actoris^ 

preferred to forum rei^ principles governing, xxxviii 

Roman law was not in principle hostile to, xl 

explanation of the term, xl 

Forum Contractus^ 

right of plaintiff to sue at, in Roman law, Ixxi 

Forum Delicti^ 

right of plaintiff to sue at, in Roman law, Ixxi 

Forum Domicilii^ 

right of plaintiff to sue at, in Roman law, xxxix 

personally preferred to forum originiSf xxxix, Ixxi 

Forum Originis, 

right of plaintiff to sue at, in Roman law, xxxix 

had grown into desuetude, Ixxi 

R 
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Forum Rd^ 

principle of Roman law that plaintiff to sue at, xxxviii 
object of making plaintiff sim at» xxzix 
meaning of term in modem use of it, xl 
principle has been ad<^ted m modem prooediure» Uxi 
Forum Ret SUcb^ 

when adopted adjudication could be enforced^ xxxix 
France, 

conyention with Great Britain relative to oompanies, 128 
decisions of French Courts refusing to reoogiiiae £xiglidb baJanoo order 
against French shareholdcis, 17a 
Funds, 

in Court, actios to protect, 34 

„ „ considerations inyc^ved as to» wiMre concurrent 

remedy exists in Sootlaad or Ireted) 45 
„ summons for distribution of^ 149 

Germany, 

convention with Great Britain relative to companies, 128 

HousB OF Lords, 

service of notice of appeal to, on respondent out of the juris^ction, 132 

Indemnity, 

contract of, action on, 25 
India, 

area of jurisdiction of Courts in, 4 

application of partnership rales where some partners in, 98 

application of principle of RusuU r. Cmmbefori to persons in, xoo 

») „ „ „ to British subjects dtani- 

cUed in, lOi 
power of Imperial Parliament over, 101 
Indorsement. See also Writ of Summons, Speciaiiy Indorsed. 
on writ under Orders II. and III., 9 

„ of Judge's order, 9 
of service, 60 

time for making it, 60 
Infant, 

out of jurisdiction, default of appearance by, 61 
appointment of guardian ad litems 61 
service of notice of application, 61 
Infant's Property, Management of, 

infants may be empowered to grant renewals of leases, 175 

Court may authorize leases for benefit of estate* 175 

where persons bound to renew are out of the jurisdiction. Court may 

appoint persons to renew, 175 
party claiming renewal to file bill to establish his right, 176 
Inferior Courts, 
practice of, 183 

County Courts, 183 
Palatine Court, 186 
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Injunction, 

limitation of jurisdictiott in case of action for, \xri 

service out of the jurisdiction in action for, 31 

general principles as to issue of, where person oat of the jurisdietlott, 31 

case of foreign company caitying on business within the jurisdiction^ 31 

service of injunction on agents, 32 

where agent himself is a tort-feasor^ 32 

where action against agent alone, 32 
enforcement against absent principal, 3a 
acts to be done in England hj persons abroad without agents, 33 

goods sold and delivered abroad, 33 
when injunction granted, and held in suspense, 33 

examples of prospectively effective injimctiotis, 54 

where funds in Court are threatened, 34 
to prevent aotiona being brought, 35 
general principle involved in rale i (/)> 34) 35 
inability to enforce, 33 

in case of Scotch or Irish defendants, 35 
how convenience considered in exercise of discretion, 35 
issue of, may be included in order for leave to serve writ, 54 
service of summons for, 135 

ex parte application for, 135 
Intsrplsax>k& Summons, 

distinction between, and third-party procedure, 143 

service out of the jurisdiction of, Iv, 144 

discussion of rule laid down by Q. B. D., 144 

how £ar subsequent action by claimant barred, (45, 147 

old authorities, 145 

security for costs from parties to, 146 

INTSRROG ATOU ES, 

order for leave to serve writ may ind«de order lor, 54 
Irsland, 

service in under Statutes of Will: IV., xliv, 205, 207 

jurisdiction of English Courts ofver people in, Ixvi 

area of jurisdiction of Courts in, 4 

where defendant domiciled or usually resident in, not service abroad in 

actions on contract, 20 
injunction against Irish company, 31 
„ „ Irish defendant, 35 

joinder of Irish defendant, as ' proper parties,' 41, 42 
rule of service on defendants in, 41 
principle involved in the rule, 42 

difference between rule and rale in actions on contract, 4s 
where defendant domiciled or usually rerident in England, 42 
difference between roles of 1875 and 1883, 43 
the concurrent remedy in, effect of existence of, 43 

must not depend on third person, 45 
comparative cost and convenience, consideration of, 43 
cost of evidence, 43 

materiality of different sets of witnesses, 43 
power to enforce judgment, 43 
cases where Irish law to be administered, 43 
where plaintiff an Irishman, 44 
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Ibelan d — continued, 

avoidance of concurrent suits, 44 
example of inquiries necessitated by the ruk, 44 
application of rules of service on partners to Irishmen, 93 
principle of Russell v. Camhefort applies to Irishmen, 93 
application of British statutes to, 100 
Irish companies carrying on business in England 
not domiciled in England, 121 
service at principal office in England bad, 121 
service to be at registered office in Ireland, 120 
application of Companies Act to, 121 

s. 62 should govern service in Ireland of Irish process, 121 
service out of the jurisdiction in English action should be at 
registered office, 127 
Judicature Act for, 189 

service out of the jurisdiction or substituted service, s. 33, 189 
Rules of Court, 1891, 
writ for service abroad, O. II., r. 4, 190 

form of writ, r. 5, 190 
concurrent writ, how issued, O. VI., r. i, 190 

within and without the jurisdiction, r. 2, 190 
substituted service, O. X., r. i, 190 

copy of order to be served, r. 2, 190 
service out of the jurisdiction : in what cases, O. XI., r. I, 190 

contracts made within the jurisdiction, r. i (/), 190 
how discretion of Judge to be exercised, r. 2, 190 
probate actions, r. 3, 191 

application to be supported by evidence, r. 4« 191 
where application to be made : title of affidavit, r. 5, 191 
order to fix time for appearance, r. 6, 191 
notice in lieu of writ, r. 7, 191 
service of notice, r. 8, 191 
copy of order to be served, r. 9, 191 
order to apply to other initial documents, r. 10, 191 
Forms ; writ for service out of the jurisdiction, 192 
notice of writ, 192 
diffisrence between Irish and English practice, 192 
practice as to documents other than writs, 131 
third parties in, 142 

Scotch practice as to defenders in, 198, 199 
Isle of Man, 

service in under Statutes of Will: IV., xliv, 205, 207 
defendant in, example of case where leave granted, 48 
Italy, 

convention with Great Britain relative to companies, 128 



Jamaica, 

law of, as to service on agent of company trading in, 202 
Joinder of Parties, 

to actioh begun by service within the jurisdiction 
of parties within the jurisdiction, 36 
„ out of ,, 36 
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Joinder of Parties — continutd, 

to action begun by service out of the jurisdiction 
of parties within the jurisdiction, 36, 41 
„ out of „ 36 

under rule i (/), governed by ordinary rules of joinder under Order XVI. 

37 
„ „ does not include ' third parties,' 37 

in accordance with old practice, 3S 

co-contractors, 38 

as plaintiffs, 138 

as defendants, 138, 139 

Judge, 

jurisdiction of as to issue and service of writ, 10 

„ „ as to service out of District Registry, 10 

practice before, on motion to set aside service, 63 
Vacation, practice, „ 63 
Judgment. See also Execution, and Foreign Judgments. 
by default, setting aside, 73 

against partners carries execution against share of firm property, 103 
English, action abroad on, against foreign firm, 104 

„ bankruptcy notice served abroad must be in respect of, 166 
Judicature Acts, 

power to make rules under, 3 
Jurisdiction. . See also Service out of the Jurisdiction. 
extension of, involved in General Orders in Chancery, xliv 
not based on property within the jurisdiction, Iv 
exercise of, involved in issue and service of writ, Ivii 
limits of, indicated by practice, Ixv 
involved in making order, or allowing proceedings to be commenced 

against persons abroad, 1 
involved in making order, even though not begun by service, li 
over register of trade-marks, lii 
perfected by service of writ of summons, Ivii 
in case of foreigners, perfected by service of notice of writ, Ivii 
different meanings of the word^ 

existence of power or authority, Ixiii 

exercise of power or authority, bdv 

definition of power or authority, Ixiv 

equivalent to compitencey bdv 

subjective and objective use of the word, Ixiv 

territorial area in which power or authority exercised, Ixv 
over the person^ 

involved in service abroad, li 
over the subject-matter ^ or things 

how far recognized in English law, lii 

if personal order involved. Court cannot act without statutory 
authority, liv 

how far recognized by Order XI., Iv, 17, 20 
over the person^ the things and the subject-matter^ 

power of Court where these exist, Iv 
of the English Courts^ 

under ordinary territorial power, Ixv 

over people in Scotland and Ireland, Ixvi 
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Land — continued, 

abroad, jurisdiction of English Courts in respect of 
in case of trespass, Ixvi 
,, title, Ixvi 

„ contract for rent of, Ixvii 
service out of the jurisdiction, in actions relating to land in England, 16 
„ „ „ „ on contracts, etc., affecting land 

in England, 17 
meaning of land being the subject-matter of an action, 16 
slander of title to land not within the rale, 17 
contracts in relation to land 
for rent, 17 

for compensation for tenant-right, 17 
covenant to repair, 18 
powers of Court under Trustee Relief Act, where parties are out of the 
jurisdiction, 176 
Lkase, 

disclaimer c4 hy trustee in bankruptcy, 164 
renewal of, for benefit of infants, 175 
Legislation, 

general principles governing, Iviii, 89 
extra-territorial, effect of, Ixi, 90 

„ ,, dilemma involved in decision in Rutull v. Catnbrfari^ 

Ixiii, 89, 105 
Lex DomicUa^ 

attached to citizen on account of domuilium^ Ixxi 
Lex F(9ri^ 

exceptions to jurisdiction depending on, Ixvi 
governs service of writs, 59 
procedure against foreign firms regulated by, 105 
procedure of to be used suitable to liability of persons sued, 126 
Lex Loci, 

effect of legislation imposing duties on people abroad contrafy to, 

be, Ixii 
effect of English statutes involving conflict with, Ixii 
if service of writs prohibited by, shotild prevail, 59 
Lex Loci Contractus, 

when it governs interpretation of contracts, xxxviii, Ixix 
Lex Loci Rei Sitce, 

application of, how it affects jurisdiction of the Courts, Ixvii 
Lex Loci Solutionis, 

when it governs interpretation of contracts, xxxviii, Ixiz 
Lex Originis, 

attached to citizen on account oforigo, Ixxi 
Liability, 

joint, meaning of, 86, 88 

rule of practice to enforce, 86, 88, 96 
joint and several, meaning of, 86, 88 
of partners, 86 

„ by Scotch law, 97 

„ by foreign law, 97 

* liaUe as partners ' t meooing of expression, 97 
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Originating Summons, 

sendee of, oat of the jurisdictioi»« not allowed, 147 
,, under old Cb«nceiy Practice, 149 

procedare to be by writ, 148 
OrigOy 

jnriidiction founded on in Roman law, xxzixi xl 

effect of, Ixxi 
Outlawry, 

formerly adapted to meet the case of defieadanU abroadt xMi 



Palatine Court op the Duchy op Lancaster, 
extent of jurisdiction of, 185 
application to Vice-ChancelloT, 186 

control of Chancery Division of High Courts 185, 186 
Court of Appeal of, 186 
Rules of Coort 

leave to issue writ out of the jurisdiction, Order 11., rule 4, 186 
concurrent writs, Order VII., rule i, 186 

for service within and without the jurisdiction, rule a» 186 
substituted service. Order XI, 187 
service out of the jurisdiction 

in what cases allowed, Order XII., rule i, 187 
how discretion to be exercised, rule 2, 187 
application to be supported by evidence, rule 3t 1S8 
order to fix time for appearance* rule 4* 188 
notice in lieu of writ, rule 5f 188 
service of notice, rule 6, 188 
jurisdiction of the Court within jurisdiction of the High Court, rule 7, 

188 
Forms 

writ for service out of the jurisdiction, 188 
notice of writ, 188 
Parliament, 

power of legislation of, Iviii 
relation of Courts to, Ix 

submission to, of rules made by Rule Committee, z 
procedure for annulling, „ „ 2, 3 

Partition Act, 

power of Court to dispense with service in special cases, 179 
proceedings where service dispensed with, 180 
provision for case of successive sales in same action* 181 
Partners. See also Partnership. 

disclosure of names and addresses ol^ in action against partnership, 83, 87 

i» n II n by partnership, %^ 

service on, on behalf of partnership, 83, 86 

„ notice in what capacity served, 84 

appearance by, 84, 87 
no appearance except by, 84 

appearance under protest of person served as, 84, 87 
execution of judgment against partnership, 85, 87 
connexion between liability of, and procedure, 86 
joint liability of, 86, 97 
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Partners — continued, 

result where liability is joint and several, 97 

meaning of joint, and of joint and several liability, 88 

effect of judgment against one partner, 86 

execution against partner who has not appeared nor been served, 88 

presence of in jurisdiction Enables him to be sued in respect of his 

liability for firm debts, 94 
form of writ and practice, where writ issued against partners only, too 
judgment against, carries execution against share of firm property, 103 
position of, under Order XLVIII^, 106 

operation of Order XL, 107 
appearance by, to garnishee order against firm, 109 
actions between partners and firm, 1 10 
liability of foreign, probably determined by foreign law, 125 

„ Scotch and Irish, 127 
Partnership, 

action against. Order XL VIII i^, rule i, 82 
action by „ „ ,, 2,83 

service on partners „ ,, 3t 83 

execution of judgment against, Order XLVIII^, rule 8, 85, 86 

on partnership property, 87 

on property of partners who have appeared, 87 

„ ,, „ not appeared, but have been 

served, 87 

on property of partners who have not appeared, by leave, 87 
law does not recc^ize existence of, 86 
practice recognizes „ 87 

principle on which practice based, 88 
procedure prior to rules of 1891, 89 

service at principal place of business of, within the jurisdiction, 87, 89 
service on manager on behalf of, 76 

old decisions, 89, 98 
effect of decision in Russell v. Cambefiri^ 89 

result if decision unsound, 91, 105 
effect of territorial principle of legislation, 90 
old rules had an extra-territorial application, 90 

limited to British partners abroad, 90 

applied to English firms with principal place of business abroad, 90 
operation of Order XI. , 90 
general scheme of changes introduced by rules of 1891, 91 

decision of Q. B. D. as to effect of, 91 

apply only where firm carries on business m jurisdiction, 92 

application to Scotch and Irish firms, 90 

do not apply where agent only employed hi England, 93 

business of partnership distinct from business of agent, 93 
alteration of punctuation in new rules, 94 
firm of foreigners with branch in England, 94 

temporary presence of one partner in England, 94 
writ against, to be resolved into writ against all partners, 95 
result of serving all partners as co-contractors, 96 
mixed firms ; some partners foreigners abroad, some resident in England, 97 

partners in England may be sued, 97 
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PaKTNSRSH I V-^OtUiMitfd. 

whore partner resident in England is Englisli, 97 
where English partner carries on the business in England, 97 
foraign firm, definition of, 97 
gcnenl result where one foreign partner in firm, 98 
case where some partners in India, 98 

y, t, „ are Colonial subjects of Crown, 99 

„ „ „ British subjects domiciled or usually resident 

abroad, loo 
service out of the jnrisdictlpn on, loi 

mixed firms must be treated as individuals, loi 
case where eight-day writ can be served, lot 
„ tf ^ partners abroad, but some British subjects domiciled . ' 
England, loi 
exbtence of foreign firm not recognized for English procedure, 102 
service on foreign firm according to foreign law not good, 102, 103 
English firm-service limited to firms subject to English jurisdiction. 
103 
how lar Bxm property affected by judgment against partners, 103 
action tgainst abroad on English judgment, 104 
case of temporary absence abroad of member of English firm, 104, 106 
nature of cause of action, and domieU, not considered, 105 
consideration of Order XLVIII^, 106 

condition of carrying on business in jurisdiction, 106 

as against the firm, absence of partners abroad immaterial, 106 

execution, 107 

proviso as to partners abroad, 107 

service under Order XI. necessary, 107 
what application to be made, 107 
result of proviso on British subjects, 107 
99 >» foreigners, 108 

probable effect of Order, 108 
attachment of debts owing from, 109, 137 

appearance to garnishee order, 109 
actions between firm and partners, no 
application of rules to person trading as firm, no 

questions of jurisdiction involved, in 
distinction between company and firm carrying on business in Eng]an< . 

"4 

question of existence of depends on foreign law, 124 

liability of foreign, probably determined by foreign law, 125 

mc^mmandiUf 125 

service of third-party notice on, 142 

acts of bankruptcy by, 165 

service on in County Court, 184 
„ in Palatine Court, 186 
Patents, 

Act and rules, 152 
Personalty, 

jurisdiction in respect of, liv, 17 

estates of, actions for administration of, Ixx, 20 

omitted from Order XL, rule I (fl), 16 
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Petitions, 

service of, out of the jurisdiction, 147. See Oocumbnxs other than 

Writs. 
service of, out of the jurisdiction, in Divorce Court, 158. See DiTORCB. 
M ft 9> in Bankruptcy, 162. See Bankruptcy. 

Plaintiff, 

out of the jurisdiction, service of documents in the action, 131 

„ „ service of summonses under Order L., rule 6, 135 

„ „ service of counter-claim, 141 

persons claiming jointly, severally, or In the alternative, may be, 138 
Post, 

rule as to service of notices by, 1 18 
Prerogative, 

power to recall subject from abroad, xliii 
Privy Council, 

service of notice of appeal to Judicial Committee of, on respondent ont 
of the jurisdiction, 132 
Probate Actions, 

service out of the jurisdiction in, 46, 158 
jurisdiction of Probate Court, 158 
who made defendants, 158 

where will disposes of real estate, 158 
Proper Parties, 

service out of the jurisdiction on, 35 

extent of the rule, 36 

who are, governed by rules of joinder of parties, 36, 37 

does not include ' third parties,' 37 

different forms of liability of persons joined, 38 

joinder in accordance with old practice, 38 

propriety of service considered, 39 

„ cause of action, how considered, 39 

how far co-defendant joined must be substantial defendant, 39 
original action to be begun by service within the jurisdiction, 36 

must have been begun when order applied for, 40 
where action begun by service out of the jurisdiction, 41 
meaning of ' properly brought,* 41 
where parties are in Scotland or Ireland, 41, 42 
application of rule to partnerships, 96 

„ „ mider Order XLVIIM, 107 

Protest, 

appearance under, 64 

„ „ by person served as partner, 84 



Receiver, 

service of summons for appointment of, 134, 135 

ex parte application for, 135 
Recognition, 

mutual, of practice among States, how hx it exists, xlvii 
Registered Letter, 

substituted service by, 72, 73 
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Rkgistrar [in P. D. & A. Diyisiod], 

jnrisdictioD of as to tMue of writ, lO 
Rent, 

of Und abroad, action for, Lcvii, 17 

RniDBMCB, 

meaning of the expression ' ordinarily reaidest * or * vswd resi d e n cey' 19 
effect of usoal residence in Scotland or Irelaftd in actions on contnict, ao 

„ „ in action on foreign judgment, 29 

service on defendant fai Scotia»d or Ireland when usually r esl d ^pt in 

England, 43 
abroad, of itself does not amount to evasion of serrice, 78 
in England, of partnart, effect of, 97 

n „ under Order XLVIIL4, ro7 

' within a year,' mettiag of in bankruptcy jurisdiction, 165 
Rule Committkx, 

power to make rules under the old Procedure Statutes, 2 
„ f, «> Judicature Acts, 2 

Rules op Court, 1875, 

writ for service abroad^ Onter II., r. 4, 214 

form of „ „ „ r. 5, 214 

service out of the jorisdtctioa on : in what cases, Order XI., r. i, 214 

circumstances to be considered by the Jadgo: Scotland and Ireland, r. ia, 

214 
probate actions, r. 2, 21$ 
affidavit to obtain leave, r. 3, 215 
time for appearance, r. 4, 215 
service of notice in lieu of writ, r. 5, 215 

writ for service out of the jurisdiction, 21$ 

notice of writ, 216 
Rules op Court, 1883, 

leave to issue writ out of the jurisdiction, Order XL, r. 4, 217 

form of writ, r. $, 217 

service out of the jurisdiction : in what cases. Order XI., r. i, 217 

how discretion of Judge to be exercised, r. 2, 218 

probate actions, r. 3, 218 

application to be supported by evidence, r. 4, 218 

order to fix time for appearance, r. 5, 218 

notice in lieu of writ, r. 6, 218 

service of „ r. 7, 218 

Sorms 

writ for service out of the jurisdiction, 219 

specially indorsed „ „ 220 

writ from District Rtf||^stry ,, 220 

specially indorsed „ „ 221 

notice in lieu of writ, 221 
„ ,, District Registry form, 222 

indorsement for costs, 222 
time table for entering appearance, 223 



Sale of Goods, 

service of summons for order for, 136 
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Scotland, 

service in English and Irish actioiia undtf statutes of Will: IV., xMv 

jurisdiction of English Courts over people in, Ixvi 

area of jurisdiction of Courts in, 4 

where defendant domiciled or usually resident in Scotland, no service 

abroad in actions on cootract, so 
injunaion against Scotch company* 31 

» $% i» defendants, 35 

joinder of Scotch defendants as 'propet parties,' 41 
rule of service on defendants in, 41 

principle involved in the rule^ 49 

difference between rule and ivie in actions on eontmcts, 42 

where defendant domiciled or usuaUy resident in England, 42 

difiference between rules of 1^75 and 1883^ 42 
the concurrent remedy in, effect of existence of, 43 

must not depend on third person^ 45 
comparative cost and convenience!, consideration of, 43 

cost of evidence, 43 

materiality of different sets of witlie«ea» 43 
^ power to enforce judgment, 43 

cases where Scotch law to be adiiiin»tered, 43 

where plaintiff a Scotchman, 44 

avoidance of concurrent suits, 44 

example of inquiries necessitated by the nde^ 44 
application of rules of service on partners to Scotellmeo, 93 
principle of Russell v. Cambefort applies to Scotchmen;, 93 
liability of partners in is joint and seveml, 97 
application of British statutes to, 99 
Scotch companies carrying on business in Etaglsnd 

not domiciled in England, 115, 121 

service at principal office in England bad, 121 
„ to be at registeied office in Scotlittid, 120 
application of Companies Act to, 121 

c 62 should govern service in Scotlajid of Scotch process, I8I 

service out of the jurisdiction in English action to be at registered 
office, 127 
liability of Scotch partners, 127 
third parties in, 142 

service of English process in, under Summary Jiirlkltction Act, after 

indorsement by Scotch Court, 162 
jurisdiction of the Scotch Courts 

permanent or real domicil in Scotland, 193 

originis causd, not recognized, 193 

actual presence in Scotland, effect of, 193 

domicil for citation, 194 

evasion of service, 194 

possession of heritable property in Scotland^ 194 

„ moveable property, 194 

arrestment of moveable property, 194 

arrestment for execution, 195 
reconvention, 195 
by consent of parties, 195 
companies trading in Scotland, 195 
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Scotland— r*jf/ttiM«/. 
Scotch mrrestment, 195 

extent of the jarisdiction, 196 
forty-days rale, 194, 197 
Edictal dtation 

old form, 197 

new practice, 197 

abstract to be registered, 197 

three kinds of registers, 197 

two or more defenders, 197 

* furth of Scotland,' 197 
Act of Sederont with regard to defenders in Bogfamd or Irdand, 199 
jurisdiction of the Sheriff's Court, 198 

where party dted in England or Ireland, 198 

effect of appearance, 198 

service at market-cross abolished, 198 
citation by registered letter, 198 
SicuKiTY FOE Costs, 

from parties to interpleader issne, where out of the jviiadiction, 146 
Service. Stt aisc Scbstitoted Seevice, and Evasion or Seevicb. 
statutes dispensing with, in certain cases, Ut, 175 
of writ perfects the israe, and creates the jnrisdictioii, Ivii 
of writ, Sa Weit of Summons, Serviu rf. 
indorsement of, 60 
of notice of appUcatioo for appointment of guardian ad iUam^ 61 

affidavit of, 62 
setting aside 

notice of motion for, before appearance, 6s 

before what court to be made, 63 

vacation practice, 63 

where order made by Court of Appeal, 63 
how far motion an appeal, 63, 64 

to be made in reasonable time, 64 
not required where undertaking to accept, 58, 67 
when required, how effected, 67 
personal service of orders, etc., 67 
by post, meaning of, 68 
domicil for service by contract, 73 

on partners and partnerships, 8a. See Partners ami Paetnbesrip. 
on corporations, i la. See Corporations. 
of documents other than writs, 130. See Documents other than 

Writs. 
of English process in Scotland after mdorsement, under Summary Juris- 
diction Act, 162 
Service out of the Jurisdiction, 
conflict of practice with maxims, xxxvii 
of subpoena in Chancery under old practice, xliii 
in parts of United Kingdom under statutes of Will: IV., xliv 
under General Orders in Chancery, xliv 

Consolidated Orders in Chancery, xliv 
Common Law Procedure Act, 1852, xliv 
the Rules of Court, xlv 
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Service out of the Jurisdiction — continued, 
ioqairy as to practical result of the system, xlv^ 
general idea on which practice is based, xlvi 
general principle on which mutual recognition of practice by other States 

should rest, xlvii 
fundamental principles involved, Ixviii 
inquiry if procedure absolutely essential, li 
practice indicates limits of jurisdiction, li 
is a personal jurisdiction, lii 

general principles involved in different procedures, Ixvii 
arrest of property to found jurisdiction, xli| Ixviii 
protection of the national, xlv, Ixviii 
cause of action arising within the jurisdiction, Ixviii 
jurisdiction to follow law applicable to any given case, Ixviii 
in cases of contract, Ixix 

„ tort, Ixix 
land within the jurisdiction, Ixx 
administration of personalty, Ixx 
execution of trusts, ixx 

injunctions as to acts about to be done within the jurisdiction, Ixx 
inclusion of co-defendants, Ixx 

submission express or implied to the law of the country, lx& 
relation to actor sequitur forum rei, Ixxi 
the statutory authority for the Rules, I 
on board ships, 6, 7 
in case of Embassies, 6 
when allowed, 16. See Order Eleven, and the headings of the subject' 

matter of the sub^rules. 
in Probate actions, 46 
leave is not ex dehito justitia^ but depends on exercise of Court's dis* 

cretion, 16, 48 
on foreign firms, loi 

to be regulated by English law, I03 
reason why foreign law immaterial, 103 
of documents other than writs, 130. 5«f Documents other than Writs. 
in Admiralty actions, 155 
in Probate actions, 158 
in Divorce proceedings, 158 
in Lunacy „ 161 

in Bastardy „ 161 

in Bankruptcy ,, 162 

in Company „ 169 

„ „ effect of where provided by foreign law, 173 

of inferior Courts, 183 
in County Court, 184 
in Palatine Court, 187 
Service within the Jurisdiction, 

at firm's place of business, 81. Sei Partners and Partnership. 
at foreign company's place of business, 115. See Corporations, 
Settled Estates Act, 

applications under the Act to be mode with consent of tenant-in-tail, 181 
where infant is tenant-in-tail, consent dispensed with, 181 
notice to person requiring consent or dissent frgm application, 18 ( 

S 
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SmuD Estates Acr^^^omtimud. 

notice may be dispensed with in certain cases* 182 

notice to be served on trustees, 183 
Settled Land Act, 

power to dispense with service of notice of applications under, 1S2 
Ships* 

nature of jurisdiction over, 7 

service of writs on board, 6, 47 

of war, 7 

EngUsh ships in foreign waters, 8 

foreign ships in English waters* 7 
Slander* 

on board ship* action for, 6 

of title to land* action for, 17 

recognition of, 125 
Soucitor, 

undertaking to accept service, 58 

practice for service of writs abroad, 58 

appearance without authority, 65 

substituted service on, 72 

service of order to tax bill of costs, 150 
Sovereign, 

his authority is territorial, xxxvii 

conflict of jurisdiction involved in command to foreigners abroad, Ix 

jurisdiction over subjects where no opposing sovereignty, 5 
9* in case of counter*claim, 70 
,* „ claimant to fond over which Court has jurisdiction* 70 

no substituted service on Minister, 71 
Stock* 

service in actions relating to, in United Kingdom under statutes of 
Will: IV., xHv, 207 

service in actions relating to, omitted from Order XL, rule i (a), 16 

order of Court as to* where personal representative of deceased is out of 
the jurisdiction, 177 

standing in name of lunatic out of the jurisdiction* 161 
Stop^Rder, 

service of summons for, 136 
Subject, 

protection of in Code Napoleon, xlv 

power of Parliament to legislate for, Iviii, 89 

statutes involving conflict with Ux loci^ Ix, Ixii 

jurisdiction over British, when domiciled in England, ^9 

statement in affidavit that defendant is British* 47 

service of writ on, abroad* questioned* 56 

definition of British, 57 

evasion of service by, 77, 79 

jurisdiction over, when members of foreign firm, 9a See Partnership. 

British domiciled in India or the Colonies: application of Russell v. 
Cambefort to, loi 

application of Order XLVIIIi^ to, 107 

jurisdiction over lunatic, when abroad, 161 

jurisdiction over* in company matters* when abroad, 170 
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SUBPCENA, 

service of out of the jurisdiction under old Chancery practice, xUii, 149 

,, ,, under General Orders in Chancery, xliv, 3 

Substituted Service, 

ordered where personal service prohibited by law of foreign country, 59 

motion to set aside where order made by Court of Appeal, 63 

application for to be supported by affidavit, 67 

of orders, etc., 68 

not an alternative to service out of the jurisdiction, 68 

general principles 

of writ within the jurisdiction, 68 
„ out of the jurisdiction, 69 

of notice of writ out of the jurisdiction, 69 
of eight-day writ where defendant abroad, not allowed, 69 

„ ,, „ „ comes to England, allowed, 69 

no order where no service at all is possible, 70 

e^, on Ambassador on behalf of Government, 70 

agent of Colonial Government, 71 

clerk of unincorporated body, 71 
where service abroad legal, but impossible, allowed, 71 

„ ,, prohibited by law, allowed, 59, 73 

of bankruptcy notice, 71 
Court considers best way of reaching defendant, 72 

on trustee, 72 

on solicitor, 72 
proceeding after order, 73 
setting aside judgment, 73 
on agents, 74. See Agents. 
of documents in the action, 132, 133 

allowed where there has been a submission to the jurisdiction, 150 
of petitions and citations in Divorce Court, 159 
of petitions in Bankruptcy, 163 
in County Court, 183 
in Palatine Court, 187 
Summonses, 

service of out of the jurisdiction, 147. Sit Documents other than 
Writs. 



Territorial Area of Jurisdiction, 

use of term jurisdiction to signify, Ixv 
Territorial Waters, 

argument in Franconia case^ xlvii 

jurisdiction of Civil Courts in, 4 
,, „ Criminal Courts in, 5 

Territorial Waters Act, 

short title, s. i, 226 

amendment of law as to jurisdiction of the Admiral, s. 2, 226 

restriction on institution of proceedings for punishment of offence, s. 3, 229 

provisions as to procedure, s. 4, 226 

saving as to jurisdiction, s. 5, 227 

saving as to piracy, s. 6, 227 

definitions, s. 7, 227 



360 tSDEX. 

Third Pastiks, 

not included in rale of joinder under rale i (/), 37 
fcrrice of notice to» 141 
,, I, oat of the jnrlsdictioo, 141 

case must fid! within Order XI.» 142, 143 
in Scotland or Ireland, 142 

firms and corporations, 14J 
difference in roles of 1875 and 1883, 143 
distinction between procedure as to, and interpleader, 143 
Tlici, 

for payment when writ specially indorsed, 1 1 
enlargement of for issue of concurrent writs, 12 
for appearance, 54 

table, 223 
method of calculation, 34 
for pleadings, 54 
for making indorsement of service, 60 

eitension of, 60 
applications to set aside service to be made within reasonable, 64 

TOET, 

committed abroad, jurisdiction of English Courts in respect of, Lxvi, Ldx. 18 
action for, against what absent defendants it may be brought, iS 

„ difference between rales of 1875 and 1883, 19 
action to restrain, against agent, 32 
joinder of parties in actions of, 40 
Tradb-marks, 
Rigister of 

juriMliction of the Court over, lii 

involves jurisdiction over the persons using the register, Ivi, 151 
service of notice for expunging entries, lii, 151, 152 
his address for service, 151 
Act and rules, 152 
in/ringgnuni of 

actions to restrain, 33 

consideration of materiality of witnesses where concurrent remedy 
exists in Scotland or Ireland, 43 
Trespass, 

to land abroad, action for, lxvi 
Trustkb, 

action against for execution of trusts : service out of the jurisdiction, Ixx, 20 
substituted service on, 72 

service on under Settled EsUtes Act, power to dispense with, 182 
Truttei RiiiefAct, 

service of petitions under, 150 

trustee out of the jurisdiction, Court may convey estate of, 176 

persons seized jointly with others out of the jurisdiction, Court may 

make order, 176 
release or conveyance of contingent rights of trustees out of the 

jurisdiction, 176 
persons entitled jointly with others out of the jurisdiction, Court 

may make order, 1 76 
stock in name of deceased, and personal representative out of the 
jurisdiction, Court may vest right to tranbfer, 177 
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TRVSTEE-^continueei. 

order of Court to be oonclusive evidence of allegation that certain 

persons are out of the jurisdiction, 177 
where trustee cannot be found. Court may make decree in absence, 1 77 

his beneficial interest not bound without service, 177 

form of order, 178 
power of Court to appoint new trustees, 178 
trustee out of the jurisdiction 

examples of service and orders, 178 
cesttiis que trustent out of the jurisdiction 

practice of the Court, 179 

Uncivilized Countries, 

the Queen's jurisdiction in, 5 

Vexatious Actions, 

protection afforded from, 15, 19, 53 



Waiver, 

of irregularity, 65 
of nullity, 66 
Will, 

of real estate, who made defendants when Probate Court has juris- 
diction, 158 
Witnesses, 

materiality of, considered where concurrent remedy exists in Scotland or 

Ireland, 43 
residence of, considered where concurrent remedy exists in Scotland or 
Ireland, 45 
Writ of Summons. See also Notice of Writ, Amended Writ, and 
Concurrent Writs. 
obedience to by reason of allegiance, Ixii 
in case of foreigners under Order XI., Ixi 
served on subjects only, Ivii, 55 
includes Colonial subjects, xlix, 55 
issue of 

is an exercise of jurisdiction, to be perfected by service, Ivii 

in case of foreigners abroad, perfected by service of notice of writ, Ivii 

for service abroad to be by leave, 8 

forms to be used, 8 
where defendant has foreign address, practice in Chambers, 8 
jurisdiction of Master as to, 10 

„ „ Chief Clerk as to, 10 

,, ,, Registrars as to, 10 

„ „ District Registrars as to, 10 

>f » Judge as to, 10 

service of writ on foreigner abroad is a nullity, 55 
„ » on subjects abroad questioned, 56 

„ )) to what law it should conform, 59 

copy writ to be shewn to defendant, 58 
setting aside, 64 
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Writ of Sum icons— ^mi/mmmi/. 

dcfendmnt leaving Ensland before issue of, 70 
ameoded service of, 133 

„ by adding partiesi service of, 139 
strvicio/ 

is an exercise of jurisdiction, Ivi 
where forbidden by law of foreign ootintiy, 59 
setting aside, 62 
ii^t-day wrii 

may be issued against persons abroad, bat cannot be serred, 69, 78 
and no order for substituted service, 69 
application of rule to partners, 95 
defendant going abroad after issue of, 69 

„ coming to England after issue of, 69 
differences in writs for service within, and out of the jurisdiction, 9 
indorsements on, 9 

„ of Judge's order, 9 

s/ecia/fy indors€d 

may be served out of the jurisdiction, 10 

notice of it on foreigners, 10 

time for payment same as time for appearance, 11 
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THE END. 
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